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I NTRODUCTION

This report summarizes the findings and recommendation of the 2008 South Dakota
Commission on Child Support. Governor M. Michael Rounds established the Commission
by Executive Order to review the support obligation laws as required by Section 25-7-6.12 of
the South Dakota Codified Laws. The laws are used to set child support order amounts
among divorced, separated, and never-married parents and parents in other situations that
otherwise involve a continued absence of the parent or child from the home. Throughout this
report, we refer to obligation statutes as the “child support guidelines,” or “guidelines.”

The South Dakota child support guidelines were originally based on the findings and
recommendations of the first Commission on Child Support, which was established in 1985,
and approved by the 1986 Legidature. The original statute included a provision that the
guidelines must be reviewed biennially; but beginning in 2000, the requirement was
lengthened to quadrennial, which comports with the federal requirement. Since 1985, five
Commissions, including the 2008 Commission, have been established to review the
guidelines. The Legidature approved the findings and recommendations of each of these
Commission (i.e., the 1988, 1996, 2000, and 2004 Commissions).

The 2008 Commission consists of individuals familiar with the guidelines due to their
profession (e.g., a judge, a referee, a family law attorney and a representative of the
Department of Social Services, Division of Child Support) and other stakeholders including
representatives of noncustodial and custodial parents and the Legislature. The Commission
is administered by the Department of Social Services (DSS) pursuant to the Executive Order.

The Commission identified specific issues through public hearings and written comments;
comments submitted by the DSS Division of Child Support; comments submitted from the
judiciary, particularly those who frequently conduct hearings on child support; the Family
Law Section of the State Bar Association; and individual Commission members; and, by
reviewing recent Supreme Court decisions concerning the obligation laws.

In developing its recommendations, the Commission engaged in many activities and

reviewed a considerable amount of information. It held three public hearings across the State



(i.e., Pierre on August 11 with a Dakota Digital Network connection in Aberdeen, Sioux
Falls on September 8 and Rapid City on September 22). Individual Commission members
compiled information about recent Supreme Court decisions pertaining to guidelines and
other information that was shared with the Commission. Individua Commission members
also drafted proposed changes pertaining to a specific issue that were then reviewed by the
Commission as awhole. The Commission invited child support referees to the Commission
meetings to share their recommended changes based on their experiences applying the
guidelines. The DSS Division of Child Support compiled relevant data from its automated
system (e.g., number of orders based on guidelines deviations, number of parents with
multiple child support orders, frequencies of the number of children covered by orders) for
the Commission to consider in its recommendation-making. DSS Division of Child Support
also retained an economist with expertise in child-rearing costs and child support guidelines
to provide technical assistance with updating the support obligation schedule. She provided
numerous briefing materials to the Commission on the costs of raising children, other
relevant economic data and information about other state guidelines.

The Commission met seven times to discuss the findings from these activities and
information presented and, then to formulate recommendations. The meetings occurred on
May 6, July 9, August 11, September 8, September 22, October 31 and December 10. The
procedure for making recommendations consisted of: (i) an individual Commission member
making a motion to propose a recommendation; (ii) another individual seconding the motion;
and (iii) avote of the entire Commission. The Commission approved recommendations by a
majority vote.

The Commission recommends ten legislative changes to the obligation laws including an
updated schedule. A summary is first provided followed by a detailed discussion of
individual recommendations. The final section of this report identifies other issues addressed

by the Commission that did not result in arecommended |egidlative change.

1 Title 45, Public Welfare, CFR 302.56.



SUMMARY OF RECOMMENDATIONS

Table 1 summarizes the Commission’s ten recommendations. The
summary is numbered to correspond to the sequence of the obligation
statutes. Appendix A contains a mark-up of the recommended changes to
statute.

1 Replacethereferenceto section numbersin SDCL 25-7-6.2 to “ by
thischapter” torefer to the entire child support guidelines provided
in statute.

2 Amend thesupport obligation schedulein SDCL 25-7-6.2 to reflect
current economic data on the costs of raising children in South
Dakota, and expand it to $20,000 combined net income.

3 Amend thelow-income adjustment provided in SDCL 25-7-6.2 to
reflect increasesin minimum wage.

4  Amend the determinants of incomein SDCL 25-7-6.3 to allow for the
excluson of income that is not regular and recurring when
calculating the support obligation.

5 Codify the Supreme Court decisionsin Gisi v. Gisi and Hollinsworth
v. Hoallinsworth concerning the presumption of income of
incar cerated parents and unemployed and underemployed parents
by amending SDCL 25-7.6.4 and SDCL 25-7-6.10. The amendments
clarify that the existing rebuttable presumption that parents are at
least capable of minimum-wage earningsin SDCL 25-7.6.4 appliesto
incar cerated parents as well; and, excludes incarceration as a basis
for a guidelines deviation due to a voluntary act of either parent
which reduces that parent’s income under SDCL 25-7-6.10(6). The
amendments also clarify that a deviation is allowable when a
voluntary and unreasonable act results in unemployment or
underemployment.




Amend thedatein SDCL 25-7-6.13 to allow modification of child
support ordersso all parents can avail themselves of the guideline
changes without having to show any changein circumstances.

Clarify and strengthen the criteria for applying a parenting-time
adjustment and clearly distinguish between the abatement and the
shared responsibility cross-credit adjustments such that they are
applied to the case circumstances for which they are intended. This
recommendation includes amendments to the abatement provisions
in SDCL 25-7-6.14; and moving the shared responsibility cross
credit currently in SDCL 25-7-6.14 into its own section.

Clarify the criteriain SDCL 25-7-6.22 for rebutting the presumption
that second job income is not to be considered. Namely, clarify that
the presumption can be rebutted by evidence that the income sour ce
was available to the child when the parent initially became obligated
to support the child.

Amend the provisions pertaining to the medical support order in
SDCL 25-6-16, SDCL 25-7A-1, SDCL 25-7A-5, SDCL 25-7A-6,
SDCL 25-7A-7, and SDCL 25-7A-22 to conform to new federal
medical support requirements.

10

Create a new statute that allows for the imputation of income to a
parent who fails to provide financial information at an amount
based on the most recent annual pay standards reported by the
South Dakota Department of Labor.




DETAILED ANALYSISOF RECOMMENDATIONS

Recommendation 1. Replacethereferenceto section numbersin SDCL
25-7-6.2 with “by thischapter” torefer to the entire child support
guidelines provided in statute.

Issue. The current provision in SDCL 25-7-6.2 references chapters SDCL 25-7-6.2 to 25-7-
6.18 as al of the provisions for determining support obligations while the 2004 |egislated
changes expanded the obligation statutes through 25-7-6.25.

Discussion. The purpose of the reference to the section numbers is to convey that guidelines
users should consider all of the sections collectively when determining the support
obligation. The current reference does not include all section numbers. The 2004 changes to
the guidelines added new sections. Y et, the referenced section numbers were not changed to
conform to the renumbering. To avoid this problem in the future, it would be practical to
reference all statutes for determining support obligations without mentioning specific section

numbers.

Recommendation Summary. The reference to section numbersis replaced with “in this

chapter.”

Recommendation 2. Amend the support obligation schedulein SDCL 25-

7-6.2 to reflect current economic data on the costs of raising children.

Issue. The existing schedule is based on economic data available in 2000. More current
economic datais available to update the schedule to 2008 levels. Using the new data would
also permit the highest amount of the schedule to be extended from $10,000 to $20,000 net

per month.



Discussion. A major issue faced by the Commission was whether the support obligation
schedule should be updated for more recent economic data and increases in the minimum
wage; and, if so, how. Another impetus for this consideration is afederal requirement of
states to consider economic data on the costs of child-rearing as part of their guidelines
reviews. At the core of the calculation of the support obligation is a schedule that reflects
child-rearing expenditures in intact families for arange of parents' combined net incomes
and the number of children. The premiseisthat children of disrupted families, regardless of
whether their parents separated, divorced or never married, are entitled to the same level of
expenditures the children would have received had the parents lived together. Further, each
parent is responsible for his or her pro rata share of the total support obligation schedule. In
primary physical custody cases, the noncustodial parent’s share forms the basis of the
support obligation. South Dakota and 36 other states base their obligation schedule on these
principles, which embody the “Income Shares Guidelines model.”

The support obligation schedule in SDCL 25-7-6.2 was last updated in 2000. More
current, credible economic data, including new evidence on the costs of raising children now
exists. The new data were used to prepare an updated schedule that reflects the costs of
raising children in 2008 in South Dakota. Specifically, the dataincluded economic estimates
of child-rearing expenditures developed by Professor David Betson, University of Notre
Dame, from expenditures data collected from families surveyed in 1998 to 2004. Older
estimates prepared by Betson from families surveyed in 1980 to 1986 form the basis of the
existing obligation schedule.® (In all, Betson' s estimates form the basis of about 25 state
guidelines, more so than any other estimate.) Betson estimated child-rearing expenditures
based on the new survey data using the same steps and assumptions as his estimates based on
the old survey data.

Selecting an economic basisis just the first step to developing an obligation schedule.

DSS retained Center for Policy Research (CPR) to conduct the other steps necessary to

2 The State of Oregon commissioned Professor Betson to devel op these estimates and graciously allows them to be shared

with other states. The estimates are published in: Betson, David M. (2006). “ Appendix |: New Estimates of Child-Rearing
Costsin Sate of Oregon Child Support Guidelines Review: Updated Obligation Scales and Other Considerations, Report
to State of Oregon, Prepared by Policy Studies Inc., Denver Colorado. Available at
http://www.dcs.state.or.us/oregon_admin_rules/psi_guidelines_review_2007.pdf

s Betson, David M. (1990) Alternative Estimates of the Cost of Children from the 1980-86 Consumer Expenditure Survey,
Report to U.S. Department of Health and Human Services, Office of the Assistant Secretary for Planning and Evaluation,
University of Wisconsin Institute for Research on Poverty, Madison, Wisconsin.



develop an updated schedule. CPR converted the recent Betson estimates to 2008 price
levels,* realigned them to account for differences in South Dakota and national incomes,
and removed most out-of-pocket medical expenses and all child care expenses from the
estimates to develop an updated schedule.® In all, CPR used the same assumptions and
steps underlying the current South Dakota schedule but relied on the more recent economic
data. The key assumptions are generally the same.

» The schedule reflects the economic cost of raising children in South Dakota in 2008.

» The schedule reflects average expenditures for children from ages O up to the age of
18.

» The schedule does not include child care expenses.

» The schedule does not include medical insurance for the children.

» The schedule includes $250 per child per year to cover average out-of-pocket
expenses such as band-aids, over-the-counter medicines, and other medical expenses
incurred on behalf of most children. It does not include uninsured medical expenses
above $250 per child per year such as uninsured medical expenses for optometric,
dental or orthodontic, counseling and other uncovered medical expenses.

» Parenting timeis not factored into the schedule.

Recommendation Summary: Update the schedule to reflect the costs of raising children in
South Dakotain 2008.

Recommendation 3. Amend the low-income adjustment in SDCL 25-7-6.2

to reflect increasesin minimum wage.

4 The Betson-Rothbarth estimates based on expenditures data from families surveyed in 1998-2004 was originally
expressed in 2005 dollars. They were converted to August 2008 dollars using the changes in the Consumer Price Index
gublished by the U.S. Bureau of Labor Statistics. Availableat URL: http://www.bls.gov

The Betson-Rothbarth estimates were aligned to South Dakota incomes by using Census data to compare the distribution
of national family income to that of South Dakota families and assuming families of the same percentile had similar
expenditures patterns. The re-alignment to South Dakota incomes is necessary because the estimates are based on a
nationally representative sample of families, South Dakota incomes and housing prices are considerably below national
averages, and estimates of child-rearing expenditures and expenditures data do not exist at the State level
6 Out-of-pocket medical expensesincurred for a child average about $250 per year. (McCormick, M. et al..,(2001)
“Annual Report on Access to and Utilization of Health Care for Children and Y outh in the United States—2000.”
Ambulatory Pediatrics, 1(1):January-February 2001. Agency for Healthcare Research and Quality 01-R036).



Issue. The current low-income adjustment is based on the minimum wage rate in 2000.

There have been substantial increases in the minimum wage since then.

Discussion. Most of the existing schedule is based on how much is spent to raise
children. However, there are exceptions at the very low incomes (i.e., the emboldened areas)
of the schedule, which also consider what a low-income obligor can reasonably pay while
retaining a sufficient amount to live at least at a subsistence level. In part, the minimum
order amounts, which form part of the low-income adjustment, were developed to be applied
when the noncustodia parent cannot work full-time at minimum wage because he or she is
disabled or incapacitated. The minimum order amounts are not applied when the parent
purposely reduces his’her income to shirk his/her child support.’

When the low-income adjustment was recommended by the 2000 Commission, there was
little difference between minimum-wage income and poverty income. Precisely, the
difference was about $100 per month; hence, this formed the basis for the minimum order for
one child under the current schedule. The principle was that an obligor with minimum-wage
earnings would be able to live at least at a subsistence level after payment of child support.
The current minimum order increases for more children and applies to incomes up to $800
net, which approximates after-tax income from working full-time at the minimum wage rate
in 2000.

Since 2000, however, the gap between minimum wage income and poverty income grew,
largely due to increases in the federal minimum wage. The changes to minimum wage were
phased in beginning in 2007 and will be completely phased in by July 24, 2009. After the
Commission extensively examined the impact of increased minimum wage on obligation
amounts, the Commission recommended several changes.

e |t recommended increasing the income range to which the minimum order applies to
$1,100 per month. This approximates after-tax income from full-time earnings at the

2009 minimum wage.

" In fact, this potential problem is avoided through another provision of the South Dakota guidelines.
Section SDCL 25-7-6.3. provides a rebuttable presumption of employment at minimum wage. In effect, an
incapacitated parent would have to provide evidence of their disability due to this provision.

10



e The Commission also recommends increasing the minimum order. Similar to the basis of
the minimum order for one child, the proposed minimum order aso reflects the
difference between after-tax income from minimum wage earnings (at the new 2009
minimum wage) and the federal poverty level for one person.

e Like the existing minimum order, it increases for more children. The percentage increase
to the minimum order for more children reflects how much more families spend on
children when they have two children instead of one child; three children instead of two
children; and so forth.

e Like the existing minimum order amounts, they gradually phase out to amounts that
reflect child-rearing costs. The minimum order amounts are gradually phased-out by
taking the lower of: how much is spent on children at that income; and, assigning $40 to
the basic obligation for each $50 in net income above $1,100 per month.

e Like the existing schedule, the area with the low-income adjustment is emboldened. The

low-income adjustment in SDCL 25-7-6.2 applies to the emboldened area.

Recommendation Summary. Update low-income adjustment incorporated into the schedule

to reflect the minimum wage effective July 24, 2009.

Recommendation 4. Amend the determinants of incomein SDCL 25-7-6.3
to allow for the exclusion of income that isnot regular and recurring when

setting the support obligation.

Issue. The current provision can be interpreted as requiring all income from overtime,
commissions and bonuses to be considered even though that income may not be regular and

recurring.

Discussion. The last phrase of SDCL 25-7-6.3, “such incomes shall be annualized to
determine a monthly average income,” should not be interpreted to mean that irregular and
non-recurring income should be annualized to a monthly average income. It is only

reasonable to include income from overtime, commissions and bonuses if it is regular and

11



recurring. If it isinfrequent and non-recurring, the parent cannot count on it being available

to support his’her child.

Recommendation Summary. The Commission recommends language that clarifies that when
compensation is not a regular and recurring source of income for the parent, it may be

excluded from income used to determine the support obligation.

Recommendation 5. Codify the Supreme Court decisions concerning the
presumption of income to incar cerated, unemployed, and underemployed
parents by amending SDCL 25-7.6.4 and SDCL 25-7-6.10. The decisions
apply the presumption of minimum wage, and the minimum order amount,
to incar cerated parents, and a reasonableness standard for unemployed

and underemployed parents.

Issues. In Gisi v. Gisi, 2007 SD 39, 731 NW2d 223, the South Dakota Supreme Court
essentially lays out that application of the guidelines would result in an incarcerated parent’s
order being established at the minimum order amount. It also upheld the Circuit Court’s
conclusion that incarceration is avoluntary act. The South Dakota Supreme Court’s decision
in Hollinsworth v. Hollinsworth, 2008 SD 102, further points to the need for statutory

clarification of deviations based on other voluntary acts that reduce a parent’s income,

including underempl oyment.

Discussion. In Gis v. Gisl, the South Dakota Supreme Court found that the Circuit Court
erred by failing to follow the South Dakota guidelines. The Circuit Court had imputed an
incarcerated parent’s income at his previous wage rather than at the minimum-wage income
as presumed in the guidelines. Presumption of minimum wage results in a guidelines amount
of $100 per month rather than the $190 amount that was ordered. However, the Court upheld
the Circuit Court’s decision to not grant the request for a deviation from the guidelines due to
incarceration of the obligated parent. The Circuit Court concluded that the incarceration was

avoluntary act.

12



The Commission discussed the many implications of Gis v. Gisi. By imputing an
incarcerated parent’s income at minimum wage, his’/her income falls within the area of the
schedule where the minimum support order applies. However, setting it at the minimum
amount, rather than zero, establishes the principle that a parent till has a financia
responsibility to his’her children no matter what his’/her circumstance may be. Yet, by
setting it at the minimum amount, rather than at a higher amount, it alleviates some of the
arrears that would have likely accrued while the parent is incarcerated. This is important
because research shows that high arrears are a deterrent to future payments.

The Commission also discussed whether reducing the support award was in the best
interest of the child; and, essentially rewarded incarcerated parents for their criminal activity.
Conversely, under the Income Shares guidelines model upon which the South Dakota
guidelines are based, the child should receive the same level of expenditures the child would
have recelved had the parents lived as an intact family. If a parent of an intact family
becomes incarcerated, the income of that family is reduced as well as its child-rearing
expenditures.

In addition, the Commission discussed the impact of both Gisi v. Gisi and Hollinsworth v.

Hollinsworth on deviation criterion contained in SDCL 25-7-6.10(6), which allows for a

deviation for “the voluntary act of either parent which reduces that parent’s income.” This
provision has generally been used to impute income at an amount higher than actual income.

In Gis v. Gisi, the South Dakota Supreme Court concluded that incarceration was a

voluntary act. Hence, income can be imputed at minimum wage to an incarcerated parent
even though hig/her actual income is zero. The Court noted: “The Court’s precedent
suggests that a deviation or reduction of child support below the mandated minimum amount
within SDCL 25-7-6.2 is not required because of incarceration...This result appears to be an
equitable one, i.e., it recognizes the reduced income of the obligor as aresult of incarceration
by imputing a minimum wage income instead of the obligor’s prior income, but it does not
totally relieve the obligor of child support payments as aresult of that incarceration.”.

In Hollinsworth v. Hollinsworth, the Court noted that the statutes did not specifically

address unemployment. The Commission agreed that both unemployment and
underemployment may have a detrimental impact on the child and should be included as a

deviation.

13



Recommendation Summary. The presumption of minimum wage income in SDCL 25-7-6.4
is expanded to clarify that the presumption applies to incarcerated parents. The current
deviation criterion contained in SDCL 25-7-6.10 allows the referees and courts to deviate if a
parent voluntarily reduces his’her income. The recommended amendment will exclude
situations where the voluntary act of incarceration reduces a parent’s income. The changes
also specifically address reductions in income due to unemployment and underemployment .
The recommended amendment also expands the provision from “a voluntary act” to “a

voluntary and unreasonable act.”.

Recommendation 6. Amend thedatein SDCL 25-7-6.13 to allow
modification of child support ordersso all parentscan avail themselvesto

the guideline changes without having to show any changein circumstances.

Issue. The date referenced in SDCL 25-7-6.13 is the effective date of the last guidelines
change and should be updated to the effective date of these guidelines changes if adopted.

Discussion. The Commission every four years has amended the date in this provision so
parents can seek modifications based on the guidelines changes without having to show a
change in circumstance in their particular case. Without this amendment, ssimilarly situated
cases with older orders would be treated differently than those based on the guidelines
changes. There would have to be a change in circumstance (e.g., change in income) before

the new guidelines could be applied to the older order.

Recommendation Summary. Update the date to reflect the effective date of guidelines
changes approved by the Legidlature.

Recommendation 7. Clarify, refine and strengthen the circumstances in
which an abatement or shared responsibility cross-credit may be ordered

and clearly distinguish between the two parenting-time adjustments.

14



Issue. There are several issues with the existing timesharing adjustments.

» “Day,” which is used to compute the amount of the adjustment, is not defined.

> Either provision can be applied to 120 days of parenting time per year or more.

» The obligation under the cross-credit formula is less than the abatement formula for the
same number of daysin some cases.

> In practice, the shared parenting provisions are being used in some cases to eliminate the
payment of support from one parent to the other entirely, which is not its intent.

» To maintain the pro-rata sharing of the net incomes, the expenses shared by the parents

need to be shared in proportion to income.

Discussion. Theissue with alack of a definition for “days’ is obvious. Some interpret it to
include an “overnight,” whereas, others consider a 24-hour period. Less obvious are the
issues surrounding the two adjustments; and, how they differ and overlap. The two
adjustments are intended to apply to different types of parenting time situations. The
abatement is intended to apply to extended parenting time (i.e., when the child spends ten or
more days a month with the noncustodial parent). In contrast, the cross-credit formula is
intended to be applicable when the parents agree to a parenting plan encompassing
significant sharing of parental responsibilities and child-rearing expenses. Although the
premise of the cross-credit formulais sharing, it can be applied to timesharing arrangements
that are significantly less than equal physical custody. The current cross-credit calculation
can be applied to situations where one parent has parenting time for as little as 120 daysin a
year. In actuality, some parents use the cross-credit adjustment to reduce their obligation
and, in some cases that reduction is to a zero-dollar order while they do not truly share
parenting responsibilities and expenses in proportion to their incomes, leaving the parent

with the lower income less able to provide a similar environment for the child.

Recommendation Summary. The Commission recommended a multi-faceted solution to

these issues.

15



> Replace “day” with “night” and adopt Internal Revenue Service regulations to define
what constitutes a“night.”

> Replace the term, “visitation,” with “parenting time” which is a more accurate
description of the noncustodial parent’s time with the child, and consistent with changes
in the Visitation Guidelines adopted by the South Dakota Supreme Court.

» Increase the threshold for applying the cross-credit formula to require more equal
parenting time (i.e., 180 nights).

> Separate the abatement and cross-credit adjustment provisions into two separate statute
sections to distinguish between the differing situations.

Recommendation 8. Clarify and refinethecriteriain SDCL 25-7-6.22 for
rebutting the presumption that second job incomeisnot to be consider ed.
Clarify that the presumption can only berebutted by evidence that the
Income sour ce was available to provide for the child when the parent
initially became obligated to support the child pursuant to SDCL 25-7-6.1,

regar dless of whether the parentsare married, divor ced, separated, or had

never lived together.

Issue. The current provision provides a rebuttable presumption that second job income is not
to be considered. It also provides criteria for rebutting the presumption. Comments were

received from at public hearings that the criterialacks clarity.

Discussion. Based on the current provision, the exclusion of second job income can be

rebutted if:

(1) the income source was available to pay expenses related to the child when the family
was intact or if the family had formed;

(i)  theexclusion of the second job income would result in afinancial hardship upon the
other parent; or

(iii)  that exclusion of the second job income will have a substantial negative effect upon

the child's standard of living.

8 26 CFR 1-152-4. Special rule for a child of divorced or separated parents
or parents who live apart.

16



There has been confusion with the phrase, “when the family was intact,” in that it is
sometimes misinterpreted to mean the parents had to have been married for this criterion to
apply. Such was not the intent of the Commission. The Commission did not intend the
guidelines to treat married, divorced or separated parents differently than never-married
parents. The issues with the other two criteria are that they are not clearly defined. For
example, the consideration of the child’'s standard of living in the third criterion favors
including the noncustodial parent’s second job income because its inclusion would always
result in more child support; hence, increasing the “child’s standard of living.” Conversely,
not including the noncustodial parent’s second job income would always result in less child
support; hence, decreasing the “child’s standard of living.”

The Commission reviewed the intent of the overal provision. If the second job income
of either parent was available for the child's benefit when the support obligation arose under
SDCL 25-7-6.1, regardless whether the parents lived together, the child should continue to
benefit from that income. The Commission determined that subsequent second job income
shall be excluded when establishing or modifying a support obligation because parents often
take a second job to improve their financial circumstances. In those situations, a parent

should not be penalized for taking a second job.
Recommendation Summary. Clarify the criteria for rebutting the exclusion of second job

income such that second job income can only be included if it was available when the parent

initially became obligated for support of the child.

17



Recommendation 9. Amend the provisions pertaining to the medical
support order in SDCL 25-7-6.16, SDCL 25-7A-1, SDCL 25-7A-5, SDCL
25-7A-6, SDCL 25-7A-7, and SDCL 25-7A-22 to conform to new federal
medical support requirements.

Issue. New federa regulations strengthen the medical support requirements in state
guidelines and require states to develop definitions of accessible insurance and insurance

reasonable in cost.

Discussion. Not only do state child support guidelines provide financial support for children
but they also provide medical support for the children through ordering a parent(s) to provide
health insurance coverage. Until the recent change, there was alongstanding presumption in
federal regulation that the noncustodia parent would provide the child’ s health insurance
through that parent’s employer. The federal regulatory changes recognize that thisis not
realistic due to declining employer-sponsored insurance, escalating premiums, and health
plans that serve alimited geographic area. They also recognize that the custodial parent’s
health insurance may be more appropriate coverage for the child.

To this end, the federal regulations requires states to consider what health insurance is
available to each parent, whether it is reasonable in cost, and accessible to the child. Federal
regulation also requires states guidelines to provide for how the child’ s uninsured medical
expenses will be paid.

The existing South Dakota guidelines meet most of these requirements. It considers both
parents insurance and provides for uninsured medical expenses. Most of the proposed
changesin SDCL 25-7-6.16, SDCL 25-7A-1, SDCL 25-7A-5,SDCL 25-7A-6, SDCL 25-7A-
7, and SDCL 25-7A-22 are non-substantive changesto clarify that South Dakotaisin
compliance with the new federal regulations. The changes include adopting the federal
terms, “medical support” and “cash medical support.” “Medical support” encompasses all of
the ways the child’s medical needs are addressed in the guidelines (i.e., the child’ s insurance
coverage, the child’s unreimbursed medical expenses for orthodontia and other extraordinary
medical expenses, the first $250 per year per child in out-of-pocket medical expenses
included in the schedule). *Cash medical support” refers to any type of medical support that

18



involves the obligated parent paying the custodia parent (e.g., the obligated parent pays
his/her prorated share of unreimbursed medical expenses such as orthodontia).

The substantive changes recommended include defining the terms “accessible” and
“reasonable cost”. The federal impetus for requiring states to define “ accessible insurance’
is some health plans serve alimited geographical area. For example, a noncustodial parent
living in Californiamay have employer-provided insurance that is not accessible to children
living in South Dakota.

The federal impetus for requiring states to define reasonable cost in insurance is that the
prior federal definition was unresponsive to escalating premium costs. Under that definition,
the cost of insurance for the child was deemed reasonable if it was available through the
parent’ s employment or other group carrier. The new federal regulation specifiesthe child’'s
insurance is reasonable in cost if it is less than five percent of grossincome; however, it also
allows states to develop an alternative numeric standard that is reasonable for that particular
state. The Commission considered tying the threshold to “net income” rather than “gross
income” because net income forms the basis of South Dakota’ s guideline schedule. A net-
income based threshold also made sense to the Commission when discussing case examples
(e.g., afarmer with substantial grossincome but after-tax income is considerably less due to
operating expenses and depreciation factors). An eight-percent of net income threshold was
arrived at by converting the federal recommendation of five-percent of gross income to net
income; and, South Dakota data that indicates many intact families spend more than five
percent of one parent’s net income on the child' s health insurance. Setting the threshold at
less than eight percent would prevent many children from being enrolled in their parent’s

private health insurance plans.

Recommendation Summary. Amend SDCL 25-7-6.16, SDCL 25-7A-1, SDCL 25-7A-5,
SDCL 25-7A-6, SDCL 25-7A-7, and SDCL 25-7A-22 to conform to the federal language
pertaining to medical support. Adopt definitions of “accessible” insurance and insurance

“reasonable in cost” appropriate for South Dakota.
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Recommendation 10. Create a new statute that allowsfor the imputation
of incometo a parent who failsto provide financial information at an
amount based on the most recent annual pay standard reported by the
South Dakota Department of Labor.

Issue. In establishment and modification cases, some referees have been imputing income to
aparent who fails to provide financial information at the average pay rates reported by the

South Dakota Department of Labor.® It is unclear whether referees have this authority.

Discussion. The Commission discussed when this circumstance would occur. For example,
areferee may impute income at the DOL annual pay standard to a self-employed parent who
did not provide tax records to document his or her income. Some referees find that imputing
income at this level encourages parents to provide their financial information.

Although the Commission recognized the need for an income imputation standard, they
had reservations about using the annual pay standard. They expressed concerns that it could
be an incentive for a parent to provide no information unless it resulted in alower obligation.
There were two responses to this concern. First, it was noted that in most cases where this
provision would be applied, few parents had actual incomes above the average pay standard.
Secondly, it was noted that if a parent did indeed have income above the average pay
standard it would be more appropriate to use other information such as the parents' financial
abilities, which is permissible under current statute. It was decided that the average pay
standard would be a floor; that is, income could be imputed at a higher amount when
appropriate.

Recommendation Summary. Create a new statute that allows for the imputation of income to
a parent who fails to provide financial information based at an amount not less than the most

recent annual pay standards.

% The average pay standard is available from the South Dakota website at URL :
http://www.state.sd.us/dol/Imic/quickanswers.htm. The Division of Child Support periodicaly retrieves
information from this site to compile alist of an average pay for various years. In turn, DCS shares this
information with referees.
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OTHER MATTERS ADDRESSED BY COMMISSION

The Commission was presented with and discussed many issues brought to their attention
that did not result in recommendations. Some were outside the scope of the child support
guidelines review (e.g., paternity dis-establishment). Some issues involved procedural
functions of the Division of Child Support (DCS) and/or the Unified Judicial System (UJS).

Short summaries of these issues and the Commission considerations are provided below.

Adjustment for Multiple Orders. Public hearing testimony raised the issue of whether the
guidelines should provide an adjustment for situations when a mother has children with
multiple fathers and multiple child support orders that result in the total support payments to
be more than if a mother has multiple children with one father. Data provided from the DCS
indicates that few custodial parents (Iess than 10%) have multiple orders and even fewer (less
than 1%) have more than two orders. The Commission decided the number of cases affected
did not warrant a change in the guideline laws. However, it noted an adjustment could still
be made through the existing guidelines deviations under SDCL 25-7-6.10. Some states have

also included the payments under other support orders asincome to the custodial parent.

Arrears Payments. An issue was raised about whether the State can accept a lesser
amount to satisfy arrears owed to the State. (If a family receives public assistance, child
support is assigned to the State to offset the public assistance)) DSS Division of Legal
Services Special Assistant Attorney General clarified thisis permissible in federal and State
statute (SDCL 25-7A-17). DCS will file proposed stipulations requesting the court to

approve these settlements for satisfying arrears for lump sum payments.

Access to Confidential Documents. The Commission discussed issues concerning access
to and disclosure of financial information provided by the parties in connection with a child
support proceeding. The parties’ financial documents, including earnings statements and tax

returns, are generaly considered to be confidential documents and are subject to the
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requirements of SDCL 15-15A-9. To ensure that the parties have access to such documents
in proceedings before a referee, the Commission recommends that the Court include in the
order of reference a provision authorizing the referee to allow the parties and their attorneys

to inspect and copy the confidential financial documents.

Deviations on Referee’s Own Motion. The Commission received suggested changes that
would allow Referees the authority to raise a deviation upon their own motion. This could
be helpful in hearings where the parties represent themselves and do not fully understand the
guidelines and deviation criteria. The Commission noted the problem with this solution is it
would put the Referee in a position where he/she was acting or appearing to act as an
advocate or attorney for one of the parentsin the case.

The Commission was advised the Child Support Modification Handbook is sent along
with modification requests and notices of the hearings to the parents. The Handbook
includes the statutory deviation provisions, along with other guideline statutes, and outlines
the order modification process in detail. The Commission recommends the UJS develop a
form and checklist of the deviations so respondents can use the form to submit a request for a
deviation prior to the hearing. Currently, only the form used by the petitioning parent has

such a checklist.

Order Modifications for Incarcerated Parents. Public testimony raised the issue as to
whether a self-effectuating support order modification could occur for newly incarcerated
inmates with child support orders. The Commission decided a self-effectuating order
modification process was not appropriate in these cases. Additionally, the DCS advised the
Commission that the Department of Corrections provides modification brochures and forms

to inmates during their admission orientation process.

Referee Establishment of New Orders after Divorce. Referees raised the issue of
whether they have statutory authority to establish the initial child support order after a
divorce decree is entered when the decree includes a provision that the child support should
be set at a child support referee hearing. SDCL 25-7A-6 provides authority for referees to

conduct order establishment hearings following service of notices of support debt by the
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Department of Social Services, and SDCL 25-7A-22 provides authority for referees to
conduct order modification hearings upon the filing of a petition for modification of an
existing child support order. Discussion reflected that this issue was likely limited to a select
number of private attorneys representing divorce litigants, and a select number of judges
approving such provisions. These types of practices result in increased budgetary
expenditures for both the UJS and the DCS in order to pay for the referee costs. The UJS
advised the Commission this was likely a training and procedural issue the UJS would

attempt to address.
Pro Se Forms. The Commission received inquiries about when the pro se visitation

establishment and enforcement forms would be available to the public. The UJS made these

forms and instructions available to the public on their website in October 2008.
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APPENDIX A

RECOMMENDED LEGISLATION PROPOSED BY THE COMMISION

FOR AN ACT ENTITLED, An Act to revise certain provisions relating to child support.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1: That SDCL 25-7-6.2 be amended to read asfollows:

25-7-6.2. The child support obligation shall be established in accordance with the
following schedule subject to such revisions or deviations as may-be permitted pursdantto
88 25-7-6.1-t0-25-7-6-18-+nhelusive by this chapter. Except as provided in this chapter, the
combined monthly net incomes of both parents shall be used in determining the obligation
and which shall be divided proportionately between the parents based upon their respective
net incomes. The noncustodial parent's proportionate share establishes the amount of the
child support order.

If the obligation using only the noncustodial parent's monthly net income is an obligation

within the emboldened areas of the schedule, that amount shall be compared to the
noncustodial parent's proportionate share using both parents monthly net incomes. The lesser

amount establishes the noncustodial parent's child support order.
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| 385~ | 375 | 395~ | 415

1150~ | 275 | 325

1,200~ 291 | 350- | 380~ | 400~ | 420~ | 440

1250~ | 302 | 375~ | 405- | 425 | 445 | 465

1,300~ | 313- | 400- | 430~ | 450~ | 470~ | 49

1.350- | 324- | 425~ | 455 | 475 | 495 | 515

1400~ 336- | 450- | 480 | 500~ | 520~ | 540-

1450- 347 | 475 | 505~ | 525~ | 545 | 565

1500~ 358 | 500- | 530~ | 550- | 570~ | 590-

1550~ | 369- | 525- | 555~ | 575~ | 595 | 615-

1,600~ 380- | 550- | 580~ | 600~ | 620~ | 640-

1.650- 391 | 566~ | 605~ | 625~ | 645 | 665

1700~ 402 | 582 | 630~ | 650- | 670~ | 690-

1750~ 413 | 598 | 655- | 675~ | 695 | 745

1.800- 424 | 615 | 680~ | 700~ | 720~ | 740-

1.850- 436~ | 631 | 705~ | 725 | 745~ | 765

1,900~ 447 | 647~ | 730~ | 750~ | O~ | 790~

1,950~ 458 | 663- | 755- | 45— | 795 | 815

2000- 469- | 679- | 780~ | 800~ | 820 | 840

2050- 480- | 695- | 805 | 825 | 845 | 865

2100~ 491 | 740- | 830 | 80 | 870 | 8%

2150- | 499- | 722~ | 849~ | 875 | 895 | 915

2200- |508- | 734 | 84 | 900- | 920- | 940-

2250- 516 | 747~ | 879- | 925 | 945 | 965

2300- | 524- | 759- | 893- | 950~ | 970~ | 990-

2350- 533- | 774 | 908 | 975 | 995 | 1015

2400~ 541 | 784 | 923 | 1000~ @ 1020~ & 1040

2450 |550- | 796~ | 937~ | 1025 | 1045~ | 1.065-

2500- | 558- | 808 | 952 | 1050~ | 1070~ | 1090

2550~ | 566- | 820- | 966~ | 1,068 | 1,005 | 1115

2600- 574 | 827 | 973~ | 1075 | 13120~ 1340~

2650- 576- | 833~ | 980~ | 1083 | 1145 | 1165

2700- |580- | 840- | 988 | 1001 | 1170 | 1300~

2750~ |585- | 846~ | 995 | 1009 | 1191 | 1215

2800~ | 590- | 852 | 1002 | 1107 | 1200~ | 1.240-

25



26



4550 | 824- | 1185 | 1387 | 1533 | 1661 | 1778

4600~ 830~ | 1194 | 1398 | 1545 | 1674 | 1792

4650 | 837~ | 1,204 | 1400~ | 1557 | 1,683 | 1.806-

4700~ [ 843 | 1213 | 1420 | 1569 | 1701 | 1820~

4.750- | 850- | 1222 | 1431 | 458L | 1744 | 1834

4800 856 | 1232 | 1442 | 1593 | 1727 | 1848

4850 | 863~ | 1241 | 1453 | 1606~ | 1740 | 1862

4900 | 869- | 1251 | 1464 | 1618 | 1754 | 1.876-

4950 | 876- | 1.260- | 1475 | 1630 | 1767 | 1891

5000- 832 | 1.260- | 1486~ | 1642 | 1780 & 1905

5050- | 889 | 1279 | 1497 | 1654 | 1793 | 1919

5100 | 895~ | 1,283 | 1,508 | 1,666~ | 1806 | 1932

5150- | 900 | 4295~ | 1517 | 1676~ | 1817 | 1944

5200- 905 | 1303~ | 1526~ | 1686~ | 1828 & 1956

5250 | 910 | 1310 | 1535 | 1696~ | 1839 | 1968

5300- | 915~ | 1318 | 1544 | 1706~ | 1850~ | 1979

5350- | 920 | 4325~ | 1553 | 4747 | 1861 | 1991

5400- 925- | 1332 | 1563~ | 1727 | 1872 | 2003

5450- | 930 | 1340~ | 1572 | 1737 | 1883 | 2014

5500~ | 934- | 1347 | 158L | 1747 | 1.8%- | 2026-

5550- | 939 | 4355~ | 1590 | 4757 | 1905~ | 2038

5600- 944 | 1362 | 1599 | 1767 & 1916~ & 2050~

5650- | 949 | 1370~ | 1608 | 1777 | 1927 | 2061

5700- | 954- | 1377 | 1618 | 1787 | 1938 | 2073-

5750- | 959- | 1384 | 1627 | 4797 | 1948 | 2085

5800- 964- | 1392 | 1636 | 1808 | 1959 & 2097

5850- | 969 | 1399 | 1645 | 1818 | 1970 | 2108

5900~ | 974- | 1407 | 1654 | 1828 | 1981 | 2120~

5950- | 979 | 1434 | 1663~ | 1838 | 1992 | 2132

6,000~ 984 | 1422 | 1672 | 1848 | 2003 2143

6,050 | 990 | 1430~ | 1683 | 1860~ | 2016 | 2157

6100~ | 996- | 1440~ | 1694 | 1872 | 2029 | 217

6150~ 1002~ 1449 | 1705 | 1884 | 2042 | 2185

6200~ 1,009~ 1458 | 1716~ | 1896 | 2055~ | 2199
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6,250~ 1,045 1468 | 1727 | 1908 | 2068 | 2213

6:300- 1,022~ 1477 | 1738 | 1920~ | 2081 | 2227

6,350~ 1,028 1486 | 1749~ | 1932 | 2004 | 2241

6400~ 1.034-| 1495 | 1760~ | 1944 | 2108 | 2255

6450~ 1041 1505 | 1770~ | 1956 | 2121 | 2269

6,500~ 1,047-| 1514 | 1781 | 1968 | 2134 | 2283

6,550~ 1.054- 1523 | 1792 | 1981 | 2147 | 2207

6,600~ 1.060- 1532 | 1.803- | 1993 | 2160 & 2311

6,650~ 1,066- 1542 | 1814 | 2005 | 2173 | 2325

6700~ 14073-| 1551 | 1,825 | 2017 | 2186 | 2339

6750~ 1079~ 1560~ | 1836 | 2029 @ 2199 & 2353

6,800~ 1.086- 1569~ | 1847 | 2041 | 2212 | 2367

6,850~ 1,092 1579 | 1858 | 2053 | 2226 | 2381

6,900~ 1,098 1583 | 1,869~ | 2065 | 2239~ | 2395

6,950~ 1105 1597 | 1880 | 2077 | 2252 | 2410~

7000~ 1311 | 1607 | 1891 | 2089 | 2265 | 2424

7050~ 1118 1616 | 1902~ | 2102 | 2278 | 2438

7100~ 1124 1625 | 1913~ | 2114 | 2291 | 2452

7150~ 1130-| 1634 | 1924 | 2126~ | 2304 | 2466-

7200~ 1137 | 1644 | 1935 | 2138 | 2317 2480

7250~ 13143 1653 | 1946 | 2150~ | 2331 | 2494

7300~ 1150 1,662 | 1,957~ | 2162 | 2344 | 2508

7350~ 1156-| 1674 | 1968 | 2474 | 2357 2522

7400~ 1162 | 1681 | 1979 | 2186 | 2370 2536

7450~ 1169 1690 | 1,989 | 2198 | 2383 | 2550-

7500~ 1175-| 1,699 | 2000~ | 2210~ | 239 | 2564

7550~ 1182 | 1709 | 2011 | 2223 | 2409 2578

7600~ 1183 | 1748 | 2022 | 2235 | 2422 | 2592

7650~ 1194 1727 | 2033 | 2247 | 2435 | 2606-

7700~ 1201 1736~ | 2044 | 2250 | 2449 | 2620~

7750~ 1207 | 1746~ | 2055 | 2274 | 2462 | 2634

7800 1214 1755~ | 2066~ | 2283 | 2475 2648

7850~ 1220~ 1764 | 2077 | 2295 | 2483 | 2662

7900~ 14,226~ 1772~ | 2087~ | 2306~ | 2500~ | 2675
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7950~ 1231 1780 | 2096~ | 2316~ | 2511 | 2687

8000~ 1,237~ 1783 | 2105~ | 2327 | 2522 | 2699

8050~ 1242~ 1796 | 2315 | 2337 | 2533 | 2710~

8100 1,247 1804 | 2424 | 2347 | 2544 | 2722

8150~ 1253 1812 | 2133 | 2357 | 2555 | 2734

8200~ 1,258 1,820 | 2343~ | 2368 | 2567 | 2746-

8250~ 1,263-| 1,827 | 2152 | 2378 | 2578 | 2758

8300- 1269 1835 | 2161 | 2383 | 2589 | 2770~

8350~ 1274 1843 | 2174 | 2398 | 2600~ | 2782

8400~ 1,280~ 1,851 | 2180 | 2409 | 2611 | 2794

8450~ 1285 1.859- | 2189 | 2419 | 2622 | 2806-

8500- 1200 1867 | 2198 | 2429 | 2633 | 2818

8550~ 1206 1874 | 2208 | 2440~ | 2644 | 2830

8600~ 1301 1,882 | 2217 | 2450~ | 2656 | 2842

8650~ 1,307-| 1,800~ | 2226 | 2460~ | 2667 | 2853

8700- 1312 | 1898 | 2236 | 2470 | 2678 | 2865

8750~ 1317 1906~ | 2245 | 2481 | 2689 | 2877

8800~ 1323 1914 | 2254 | 2491 | 2700~ | 2889

8850~ 1,328 1922 | 2263 | 2501 | 2741 | 2901

8900~ 4,333~ 1929~ | 2273 | 251k | 2722 | 2913-

8950~ 1339 1937 | 2282 | 2522 | 2734 | 2925

9.000- 1344 1945 | 2291 | 2532 | 2745 | 2937

9.050- 1350~ 1953 | 2301 | 2542 | 2756 | 2949

9100 [1.355-| 1961 | 2310~ | 2552~ | 2767 | 2961

9150~ 1360~ 1969 | 2319 | 2563 | 2778 | 2973

9200~ 1,366- 1,977 | 2329~ | 2573 | 2789~ | 2984

9250~ 1,374 1984 | 2338 | 2583 | 2800- | 299%-

9300 1377 1992~ | 2347 | 25%- | 2812 | 3.008-

9350~ 1382 | 2000 | 2356 | 2604 | 2823 | 3020

9400~ 1,387~ 2008 | 2366~ | 2614 | 2834 | 3032

9450~ 1,393-| 2016~ | 2375~ | 2624 | 2845 | 3044

9,500~ [1,398-| 2024~ | 2384 | 2635 | 2856~ | 3.056-

9550~ 1403-| 2031 | 2394 | 2645 | 2867 | 3068

9,600~ 1,409-| 20039~ | 2403~ | 2655 | 2878 | 3,080-
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Monthly
Net One Two Three Four Five Six

Income Child Children Children (Children Children Children

0-1100 216 279 312 335 357 379
1150 256 319 352 375 397 419
1200 296 359 392 415 437 459
1250 319 399 432 455 477 499
1300 332 439 472 495 517 539
1350 344 479 512 535 557 579
1400 357 519 552 575 507 619
1450 369 539 592 615 637 659
1500 381 557 632 655 677 699
1550 393 574 672 695 717 739
1600 405 590 700 735 757 779
1650 416 607 719 775 797 819
1700 428 624 738 815 837 859
1750 440 640 757 846 877 899
1800 451 657 777 868 917 939
1850 463 674 796 889 957 979
1900 475 690 815 911 997 1019
1950 487 707 835 932 1025 1059
2000 498 723 854 954 1049 1099
2050 510 (740 873 975 1073 1139
2100 |522 757 892 997 1096 1179
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2150 533 773 912 1018 1120 1218
2200 945 790 931 1040 1144 1243
2250 557 807 950 1061 1167 1269
2300 568 823 969 1083 1191 1295
2350 580 840 989 1104 1215 1321
2400 992 857 1008 1126 1239 1347
2450 603 873 1028 1148 1263 1373
2500 615 890 1047 1170 1287 1399
2550 627 907 1067 1191 1311 1425
2600 638 923 1086 1213 1334 1450
2650 650 940 1105 1235 1358 1476
2700 662 957 1125 1257 1382 1502
2750 673 973 1144 1278 1406 1528
2800 685 990 1164 1300 1430 1554
2850 696 1007 1183 1322 1454 1580
2900 708 1023 1203 1343 1478 1606
2950 720 1040 1222 1365 1502 1632
3000 731 1056 1242 1387 1526 1658
3050 743 1073 1261 1409 1549 1684
3100 755 1090 1281 1430 1573 1710
3150 766 1106 1300 1452 1597 1736
3200 776 1120 1316 1470 1617 1757
3250 779 1125 1321 1476 1623 1765
3300 782 1129 1327 1482 1630 1772
3350 786 1134 1332 1488 1637 1779
3400 789 1139 1337 1494 1643 1786
3450 792 1144 1343 1500 1650 1793
3500 796 1148 1348 1506 1657 1801
3550 799 1153 1354 1512 1663 1808
3600 802 1158 1359 1518 16/0 1815
3650 810 1169 1371 1532 1685 1832
3700 819 1181 1386 1548 1703 1851
3750 828 1194 1401 1565 1721 1871
3800 836 1206 1416 1581 1739 1891
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3850 845 1219 1430 1598 1758 1911
3900 854 1232 1445 1614 1776 1930
3950 863 1244 1460 1631 1794 1950
4000 872 1257 1475 1647 1812 1970
4050 879 1267 1487 1661 1827 1986
4100 882 1272 1491 1665 1832 1991
4150 886 1276 1495 1670 1837 1997
4200 889 1280 1499 1675 1842 2003
4250 893 1285 1504 1680 1848 2008
4300 896 1289 1508 1684 1853 2014
4350 900 1293 1512 1689 1858 2020
4400 903 1297 1517 1694 1863 2025
4450 907 1302 1521 1699 1869 2031
4500 910 1306 1525 1703 1874 2037
4550 914 1310 1529 1708 1879 2043
4600 917 1315 1534 1713 1884 2048
4650 921 1319 1538 1718 1890 2054
4700 924 1324 1543 1723 1896 2061
4750 928 1329 1548 1730 1903 2068
4800 932 1334 1554 1736 1909 2076
4850 936 1339 1560 1742 1916 2083
4900 940 1344 1565 1748 1923 2091
4950 943 1349 1571 1755 1930 2098
5000 947 |13%4 1577 1761 1937 2106
5050 951 1360 1582 1767 1944 2113
5100 955 1365 1588 1774 1951 2121
5150 958 1370 1593 1780 1958 2128
5200 962 1375 1599 1786 1965 2136
5250 966 1380 1605 1792 1972 2143
5300 9/0 1385 1610 1799 1979 2151
5350 973 1390 1616 1805 1985 2158
5400 977 1395 1622 1811 1992 2166
5450 981 1400 1627 1818 1999 2173
5500 985 1406 1633 1824 2006 2181

32



5550 988 1411 1638 1830 2013 2188
5600 992 1416 1644 1836 2020 2196
5650 99% 1421 1650 1843 2027 2203
5700 1000 1426 1655 1849 2034 2211
5750 1004 1432 1662 1856 2042 2219
5800 1009 1439 1670 1865 2051 2230
5850 1014 1446 1678 1874 2061 2241
5900 1019 1453 1686 1883 2071 2251
5950 1024 1460 1694 1892 2081 2262
6000 1029 1467 1702 1901 2091 2273
6050 1034 1474 1710 1910 2101 2284
6100 1039 1481 1718 1919 2111 2294
6150 1043 1488 1726 1928 2121 2305
6200 1048 1495 1734 1937 2130 2316
6250 1053 1502 1742 1946 2140 2327
6300 1058 1509 1750 1955 2150 2337
6350 1063 1516 1758 1964 2160 2348
6400 1068 1523 1766 1973 2170 2359
6450 1073 1530 1774 1982 2180 2370
6500 1078 1537 1782 1991 2190 2380
6550 1083 1544 1790 2000 2200 2391
6600 1088 1551 1798 2009 2210 2402
6650 1093 1558 1806 2018 2219 2413
6700 1098 1565 1814 2027 2229 2423
6750 1103 1572 1822 2036 2239 2434
6800 1108 1579 1830 2045 2249 2445
6850 1113 1586 1839 2054 2259 2456
6900 1118 1593 1847 2063 2269 2466
6950 1123 1600 1855 2072 2279 2477
7000 1128 1607 1863 2081 2289 2488
7050 1133 1614 1871 2090 2299 2498
7100 1138 1620 1879 2099 2308 2509
7150 1142 1627 1887 2108 2318 2520
7200 1147 1634 1895 2117 2328 2531

33



7250 1152 1641 1903 2125 2338 2541
7300 1157 1648 1911 2134 2348 2552
7350 1162 1655 1919 2143 2358 2563
7400 1167 1662 1927 2152 2368 2574
7450 1172 1669 1934 2161 2377 2583
7500 11/5 1673 1939 2166 2383 2590
7550 11/8 1678 1944 2172 2389 2597
7600 1181 1682 1949 2177 2395 2603
7650 1185 1687 1954 2183 2401 2610
7700 1188 1691 1959 2188 2407 2616
7750 1191 1695 1964 2194 2413 2623
7800 1194 1700 1969 2199 2419 2630
7850 1197 1704 1974 2205 2425 2636
7900 1201 1709 1979 2210 2431 2643
7950 1204 1713 1984 2216 2438 2650
8000 1207 1718 1989 2222 2444 2656
8050 1210 (1722 1994 2227 2450 2663
8100 1214 1726 1999 2233 2456 2670
8150 1217 1731 2004 2238 2462 2676
8200 1220 1735 2009 2244 2468 2683
8250 1223 1740 2014 2249 2474 2689
8300 1227 1744 2019 2255 2480 2696
8350 1230 1749 2024 2260 2486 2703
8400 1233 1753 2029 2266 2493 2709
8450 1236 1758 2034 2271 2499 2716
8500 1239 1762 2039 2277 2505 2723
8550 1243 1766 2043 2283 2511 2729
8600 1246 1771 2048 2288 2517 2736
8650 1249 1775 2053 2294 2523 2743
8700 1252 1780 2058 2299 2529 2749
8750 1256 1784 2063 2305 2535 2756
8800 1259 1789 2068 2310 2541 2762
8850 1262 1793 2073 2316 2547 2769
8900 1265 1797 2078 2321 2554 2776
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8950 1268 1802 2083 2327 2560 2782
9000 1272 1806 2088 2332 2566 2789
9050 1275 1811 2093 2338 2572 2796
9100 1278 1815 2098 2344 2578 2802
9150 1281 1820 2103 2349 2584 2809
9200 1285 1824 2108 2355 2590 2815
9250 1288 1829 2113 2360 2596 2822
9300 1291 1833 2118 2366 2602 2829
9350 1294 1837 2123 2371 2608 2835
9400 1297 1842 2128 2377 2615 2842
9450 1301 1846 2133 2382 2621 2849
9500 1304 1851 2138 2388 2627 2855
9550 1307 1855 2143 2394 2633 2862
9600 1309 1857 2145 2396 2635 2865
9650 1310 1859 2146 2397 2637 2866
9700 1312 1860 2147 2398 2638 2867
9750 1313 1861 2148 2399 2639 2869
9800 1314 1863 2149 2401 2641 2870
9850 1315 1864 2150 2402 2642 2872
9900 1317 1866 2151 2403 2643 2873
9950 1318 1867 2152 2404 2645 2875
10000 1319 1868 2154 2406 2646 2876
10050 1321 1870 2155 2407 2647 2878
10100 (1322 1871 2156 2408 2649 2879
10150 1323 1873 2157 2409 2650 2881
10200 1325 1874 2158 2410 2652 2882
10250 (1326 1876 2159 2412 2653 2884
10300 (1327 1877 2160 2413 2654 2885
10350 (1329 1878 2161 2414 2656 2887
10400 1330 1880 2162 2415 2657 2888
10450 (1331 1881 2164 2417 2658 2890
10500 (1333 1883 2165 2418 2660 2891
10550 (1334 1884 2166 2419 2661 2893
10600 (1335 1885 2167 2420 2662 2894
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10650 (1337 1887 2168 2422 2664 2895
10/00 1338 1888 2169 2423 2665 2897
10750 1339 1890 2170 2424 2666 2898
10800 (1341 1891 2171 2425 2668 2900
10850 (1342 1892 2172 2427 2669 2901
10900 1343 1894 2173 2428 2671 2903
10950 (1345 1895 2175 2429 2672 2904
11000 (1346 1897 2176 2430 2673 2906
11050 (1347 1898 2177 2431 2675 2907
11100 1348 1900 2178 2433 2676 2909
11150 (1350 1901 2179 2434 2677 2910
11200 (1351 1902 2180 2435 2679 2912
11250 1352 1904 2181 2436 2680 2913
11300 1354 1905 2182 2438 2681 2915
11350 (1355 1907 2183 2439 2683 2916
11400 (1356 1908 2184 2440 2684 2918
11450 1358 1909 2186 2441 2685 2919
11500 (1359 1911 2187 2443 2687 2921
11550 (1360 1912 2188 2444 2688 2922
11600 (1362 1914 2189 2445 2689 2923
11650 (1363 1915 2190 2446 2691 2925
11/00 1365 1918 2193 2449 2694 2929
11750 1370 1924 2200 2458 2703 2939
11800 (1374 1930 2207 2466 2712 2948
11850 (1379 1937 2215 2474 2721 2958
11900 1383 1943 2222 2482 2730 2968
11950 (1387 1949 2229 2490 2739 2978
12000 (1392 1956 2237 2498 2748 2987
12050 (1396 1962 2244 2507 2757 2997
12100 1401 1968 2251 2515 2766 3007
12150 1405 1975 2259 2523 2775 3017
12200 1410 1981 2266 2531 2784 3026
12250 1414 1987 2273 2539 2793 3036
12300 1418 1993 2280 2547 2802 3046
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12350 1423 2000 2288 2555 2811 3056
12400 1427 2006 2295 2564 2820 3065
12450 1432 2012 2302 2572 2829 3075
12500 (1436 2019 2310 2580 2838 3085
12550 1441 2025 2317 2588 2847 3095
12600 1445 2031 2324 2596 2856 3104
12650 1449 2038 2332 2604 2865 3114
12700 1454 2044 2339 2613 2874 3124
12750 1458 2050 2346 2621 2883 3134
12800 1463 2056 2354 2629 2892 3143
12850 1467 2063 2361 2637 2901 3153
12900 (1472 2069 2368 2645 2910 3163
12950 (1476 2075 2375 2653 2919 3173
13000 1480 2082 2383 2662 2928 3182
13050 1485 2088 2390 2670 2937 3192
13100 1489 2094 2397 2678 2946 3202
13150 (1494 2101 2405 2686 2955 3212
13200 1498 2107 2412 2694 2964 3221
13250 1503 2113 2419 2702 2973 3231
13300 (1507 2119 2427 2710 2982 3241
13350 (1512 2126 2434 2719 2990 3251
13400 (1516 2132 2441 27271 2999 3260
13450 (1520 2138 2448 2735 3008 3270
13500 (1525 2145 2456 2743 3017 3280
13550 (1529 2151 2463 2751 3026 3290
13600 (1534 2157 2470 2759 3035 3299
13650 (1538 2163 2478 2768 3044 3309
13700 1543 2170 2485 2776 3053 3319
13750 (1547 2176 2492 2784 3062 3329
13800 (1551 2182 2500 2792 3071 3338
13850 (1556 2189 2507 2800 3080 3348
13900 (1560 2195 2514 2808 3089 3358
13950 (1565 2201 2521 2817 3098 3368
14000 1569 2208 2529 2825 3107 3377
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14050 (1574 2214 2536 2833 3116 3387
14100 1578 2220 2543 2841 3125 3397
14150 (1582 2226 2551 2849 3134 3407
14200 (1587 2233 2558 2857 3143 3416
14250 1591 2239 2565 2865 3152 3426
14300 1596 2245 2573 2874 3161 3436
14350 1600 2252 2580 2882 3170 3446
14400 (1605 2258 2587 2890 3179 3455
14450 1609 2264 2595 2898 3188 3465
14500 1614 2271 2602 2906 3197 3475
14550 1618 2277 2609 2914 3206 3485
14600 (1622 2283 2616 2923 3215 3495
14650 (1627 2289 2624 2931 3224 3504
14700 1631 2296 2631 2939 3233 3514
14750 1636 2302 2638 2947 3242 3524
14800 (1640 2308 2646 2955 3251 3534
14850 (1645 2315 2653 2963 3260 3543
14900 1649 2321 2660 2972 3269 3553
14950 1653 2327 2668 2980 3278 3563
15000 (1658 2334 2675 2988 3287 3573
15050 1662 2340 2682 2996 3296 3582
15100 (1667 2346 2689 3004 3305 3592
15150 (1671 2352 2697 3012 3314 3602
15200 (1676 2359 2704 3020 3322 3612
15250 (1680 2365 2711 3029 3331 3621
15300 1684 2371 2719 3037 3340 3631
15350 (1689 2378 2726 3045 3349 3641
15400 (1693 2384 2733 3053 3358 3651
15450 1698 2390 2741 3061 3367 3660
15500 (1702 2397 2748 3069 3376 3670
15550 (1707 2403 2755 3078 3385 3680
15600 (1711 2409 2762 3086 3394 3690
15650 (1716 2415 2770 3094 3403 3699
15/00 (1720 2422 2077 3102 3412 3709
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15750 (1724 2428 2784 3110 3421 3719
15800 (1729 2434 2792 3118 3430 3729
15850 (1733 2441 2799 3126 3439 3738
15900 (1738 2447 2806 3135 3448 3748
15950 (1742 2453 2814 3143 3457 3758
16000 (1747 2460 2821 3151 3466 3768
16050 (1751 2466 2828 3159 3475 3777
16100 (1755 2472 2836 3167 3484 3787
16150 (1760 2478 2843 3175 3493 3797
16200 |17/64 2485 2850 3184 3502 3807
16250 (1769 2491 2857 3192 3511 3816
16300 (1773 2497 2865 3200 3520 3826
16350 (1778 2504 2872 3208 3529 3836
16400 1782 2510 2879 3216 3538 3846
16450 (1786 2516 2887 3224 3547 3855
16500 (1791 2523 2894 3233 3556 3865
16550 (1795 2529 2901 3241 3565 3875
16600 (1800 2535 2909 3249 3574 3885
16650 1804 2541 2916 3257 3583 3894
16700 (1809 2548 2923 3265 3592 3904
16750 (1813 2554 2930 3273 3601 3914
16800 1817 2560 2938 3281 3610 3924
16850 (1822 2567 2945 3290 3619 3933
16900 (1826 2573 2952 3298 3628 3943
16950 (1831 2579 2960 3306 3637 3953
17000 1835 2585 2967 3314 3646 3963
17050 (1840 2592 2974 3322 3655 3972
17100 (1844 2598 2982 3330 3663 3982
17150 (1849 2604 2989 3339 3672 3992
17200 1853 2611 2996 3347 3681 4002
17250 (1857 2617 3003 3355 3690 4011
17300 1862 2623 3011 3363 3699 4021
17350 |1866 2630 3018 3371 3708 4031
17400 1871 2636 3025 3379 3717 4041
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17450 (1875 2642 3033 3388 3726 4050
17500 (1880 2648 3040 3396 3735 4060
17550 (1884 2655 3047 3404 3744 4070
17600 (1888 2661 3055 3412 3753 4080
17650 (1893 2667 3062 3420 3762 4089
17700 1897 2674 3069 3428 3771 4099
17750 1902 2680 3077 3436 3780 4109
17800 1906 2686 3084 3445 3789 4119
17850 (1911 2693 3091 3453 3798 4129
17900 1915 2699 3098 3461 3807 4138
17950 1919 2705 3106 3469 3816 4148
18000 (1924 2711 3113 3477 3825 4158
18050 (1928 2718 3120 3485 3834 4168
18100 1933 2724 3128 3494 3843 4177
18150 1937 2730 3135 3502 3852 4187
18200 (1942 2737 3142 3510 3861 4197
18250 (1946 2743 3150 3518 3870 4207
18300 (1951 2749 3157 3526 3879 4216
18350 (1955 2756 3164 3534 3888 4226
18400 (1959 2762 3171 3543 3897 4236
18450 (1964 2768 3179 3551 3906 4246
18500 1968 2774 3186 3559 3915 4255
18550 (1973 2781 3193 3567 3924 4265
18600 (1977 2787 3201 3575 3933 4275
18650 (1982 2793 3208 3583 3942 4285
18700 1986 2800 3215 3591 3951 4294
18750 1990 2806 3223 3600 3960 4304
18800 (1995 2812 3230 3608 3969 4314
18850 (1999 2819 3237 3616 3978 4324
18900 2004 2825 3244 3624 3987 4333
18950 2008 2831 3252 3632 3995 4343
19000 2013 2837 3259 3640 4004 4353
19050 2017 2844 3266 3649 4013 4363
19100 2021 2850 3274 3657 4022 4372
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19150 2026 2856 3281 3665 4031 4382
19200 2030 2863 3288 3673 4040 4392
19250 2035 2869 3296 3681 4049 4402
19300 2039 2875 3303 3689 4058 4411
19350 2044 2882 3310 3698 4067 4421
19400 2048 2888 3318 3706 4076 4431
19450 2053 2894 3325 3714 4085 4441
19500 2057 2900 3332 3722 4094 4450
19550 2061 2907 3339 3730 4103 4460
19600 2066 2913 3347 3738 4112 4470
19650 2070 2919 3354 3746 4121 4480
19700 2075 2926 3361 3755 4130 4489
19750 2079 2932 3369 3763 4139 4499
19800 2084 2938 3376 3771 4148 4509
19850 2088 2945 3383 3779 4157 4519
19900 2092 2951 3391 3787 4166 4528
19950 2097 2957 3398 3795 4175 4538
20000 2101 2963 3405 3804 4184 4548

The share of the custodial parent is presumed to be spent directly for the benefit of the child.

Section 2: That SDCL 25-7-6.3 be amended to read asfollows:

25-7-6.3. The monthly net income of each parent shall be determined by the
parent's gross income less allowable deductions, as set forth herein. The monthly
gross income of each parent includes amounts received from the following
sources (1) Compensation paid to an employee for personal services, whether
salary, wages, commissions, bonus, or otherwise designated,;
(2) Self-employment income including gain, profit, or loss from a business, farm, or
profession;
(3) Periodic payments from pensions or retirement programs, including social

security or veteran's benefits, disability payments, or insurance contracts,
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(4) Interest, dividends, rentals, royalties, or other gain derived from investment of
capital assets;

(5) Gain or loss from the sale, trade, or conversion of capital assets;

(6) Unemployment insurance benefits;

(7) Worker's compensation benefits; and

(8) Benefitsin lieu of compensation including military pay allowances.

determine-arenthly-average ticome: Overtime wages, commissions and bonuses may be

excluded if such compensation is not aregular and recurring source of income for the parent.

Income derived from seasonal employment shall be annualized to determine a monthly

average income.

Section 3: That SDCL 25-7-6.4 be amended to read as follows:

25-7-6.4. Except in cases of physical or mental disability, it shall be presumed for the
purposes of determination of child support that a parent is capable of being employed at the

minimum wage, including while incarcerated, and his child support obligation shall be

computed at arate not less than full-time employment at the state minimum wage. Evidence

to rebut this presumption may be presented by either parent.

Section 4: That SDCL 25-7-6.10 be amended to read asfollows:

25-7-6.10. Deviation from the schedule in § 25-7-6.2 shall be considered if raised by
either party and made only upon the entry of specific findings based upon any of the
following factors:
(1) Theincome of a subsequent spouse or contribution of athird party to the income
or expenses of that parent but only if the application of the schedule works a financial
hardship on either parent;
(2) Any financial condition of either parent which would make application of the
schedule inequitable. If the total amount of the child support obligation, including any
adjustments for health insurance and child care costs, exceeds fifty percent of the

obligor's monthly net income, it shall be presumed that the amount of the obligation
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imposes a financial hardship on the obligor. This presumption may be rebutted based
upon other factors set forth in this section;

(3) Any necessary education or health care special needs of the child;

(4) The effect of agreements between the parents regarding extraforms of support
for the direct benefit of the child;

(5) Theobligation of either parent to provide for subsequent natural children,
adopted children, or stepchildren. However, an existing support order may not be
modified solely for this reason; or

(6) The voluntary and unreasonable act of either a parent which reduecesthat

parent'saecome causes the parent to be unemployed or underemployed, except when

the reduction of income is due to incarceration

Section 5: That SDCL 25-7-6.13 be amended to read as follows:

25-7-6.13. All orders for support entered and in effect prior to July 1, 2005 2009, may be

modified in accordance with this chapter without requiring a showing of a change in

circumstances from the entry of the order.

Section 6: That SDCL 25-7-6.14 be amended to read as follows:
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If the child resides with the obligor ten or more nights in a month pursuant to a custody

order, the court may, if deemed appropriate under the circumstances, grant an abatement of

not less than thirty-eight percent nor more than sixty-six percent of the basic child support

obligation for the nights the child resides with the obligor. The order granting the abatement

shall specify the number of nights for which the abatement is allowed and the amount of the

abatement. In deciding whether an abatement is appropriate, the court shall consider whether

it would have a substantial negative effect on the child’s standard of living. The court shall

alow the abatement to the obligor in the month in which the parenting time is ordered or
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apportion the abatement over a period of twelve months. It shall be presumed that the

parenting time is exercised. If the parenting time exercised substantially deviates from the

parenting time ordered, either party may petition the court for modification of the support

order without showing any other change in circumstances.

Section 7: That SDCL 25-7-6.16 be amended to read as follows:

25-7-6.16. The court may shall enter an order fer-health-and-dental-Hasurance-coverage
addressing how the child’ s health care needs will be met by medical support to be provided

by one or both of the parents. M

minor-chitdwhenever-practical: The medical support order shall include a provision for

medical insurance if such insurance is accessible for the child and available to a parent at

reasonable cost. Medical insurance is considered accessible when a medical insurance

benefit plan is available and provides coverage for the child residing within the geographic

area covered by the insurance policy. Medical insurance is considered reasonable in cost

when the cost attributable to the child is equal to or less than eight percent of the parent’s net

income as determined under this chapter, and the amount shall be specified in the order for

support.
The cost of the insurance attributabl e to the child shal-be determined-by-dividing-the-out-

isthe cost of adding the child to existing coverage, the difference between self-only coverage

and fami Iy coverage, or the cost of private medical insurance for the child. Heweverif

child's share-of the-thsuranee-that-figure shal-be-used: The cost attributable to the child

under family coverage is the difference between self-only coverage and family coverage

divided by the number of individuals, excluding the parent, enrolled in the family coverage.

The cost so computed shall be apportioned between the parents on the basis of income or
income imputed as provided in §8-25-7-6-1to-25-7-6-1+-thelusive this chapter. If one parent
pays the entire amount, that parent shall either be reimbursed by the other parent for that
parent's portion of the payment or shall receive a credit against his or her support obligation,
whichever is appropriate. Any additional, reasonable medieal health care costs, including
medical, optometric, dental or orthodontic, or counseling;-er-etherhealth-care costs for each
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minor child which exceed two hundred fifty dollarsin any year and are not covered by
insurance, shall be apportioned between the parents in proportion to the support obligation of

each parent. The parent that has primary physical custody of the child is responsible for the

first two hundred fifty dollars of health care costs each calendar year.

Section 8: That SDCL 25-7-6.22 be amended to read as follows;

25-7-6.22. If aparent is employed full-time at arate of pay that equals or exceeds the
state's minimum wage, it shall be presumed that a parent's second job incomeis not to be
considered in establishing a support obligation. This presumption may be rebutted by
evidence that the income source was available to pay expenses related to the child when the

parent initially became obligated for the support of the child pursuant to SDCL 25-7-6.1, er

Section 9: That SDCL chapter 25-7 be amended to add a new section to read asfollows:

If aparent in achild support establishment or modification proceeding failsto furnish
income or other financial information, the parent shall be in default, and that parent’ s income
for purposes of determining child support shall be computed at a rate not less than the most

recent annual pay standard as reported by the department of [abor.

Section 10: That SDCL chapter 25-7 be amended to add a new section to read as
follows:

If the parents have agreed in writing to a detailed shared parenting plan which provides
that the child will reside no less than 180 nights per calendar year in each parent’s home, and
that the parents will share the duties and responsibilities of parenting the child and the
expenses of the child in proportion to their incomes, and the shared parenting plan has been
incorporated in the custody order, the court may, if deemed appropriate under the
circumstances, grant a cross credit on the amount of the child support obligation based on the
number of nights the child resides with each parent. The shared parenting child support
cross-credit shall be calculated as follows:
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@ multiply the parents' combined child support obligation under the schedule by
1.5. to establish their combined shared parenting child support obligation;

(b) multiply the combined shared parenting child support obligation by each parent’s
percentage share of their combined net incomes to establish each parent’s shared
parenting child support obligation;

(© multiply each parent’s shared parenting child support obligation by the percentage
of nights the child resides with each parent based on a 365 day calendar year to
establish each parent’ s prorated shared parenting child support obligation;

(d) offset the parents’ prorated shared parenting child support obligations;

(e the parent with the larger prorated shared parenting child support obligation shall
pay the difference between these amounts.

In deciding whether a shared parenting child support cross-credit is appropriate, the court
shall consider whether it would have a substantial negative effect on the child’s standard of
living.

It shall be presumed that the parenting time is exercised. If the parenting time exercised
substantially deviates from the parenting time ordered, either party may petition the court for

amodification of the support order without showing any other change in circumstances.

Section 11. That SDCL Chapter 25-7 be amended to add a new section to read as
follows:

For the purposes of 25-7-6.14 and section 10 of this Act, a child resides with a parent for
anight if the child sleeps (1) at the residence of that parent at night, whether or not the parent
is present or (2) in the company of the parent, when the child does not sleep at a parent’s
residence. If, in acalendar year, due to a parent’ s nighttime work schedule, a child resides
with a parent for days, but not nights, the Court may condition the abatement on the required
days rather than nights. In those instances, on a school day, the child is treated as residing at

the primary residence registered with the schooal.

Section 12: That SDCL 25-7A-1 be amended to read as follows:
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25-7A-1. Terms used in this chapter mean:

(1) "Administrative order,” ajudgment or order of an agency of the executive
branch of state government, or an agency of comparable jurisdiction of another state,
ordering payment of a set or determinable amount of support money, or ordering withholding
of income;

(2) "Arrearage,” thetotal amount of unpaid support obligations;

(3 "Assistance," money payments made by the Department of Social Services
which are paid to, or for the benefit of, any dependent child, including payments made so that
food, shelter, medical care, clothing, transportation, education, or other necessary goods,
services, or items may be provided, and payments made to compensate for the provision of
those necessities;

(4) "Court order,"” ajudgment or order of acircuit court of this state or a court of
comparable jurisdiction of another state ordering payment of a set or determinable amount of
support money;

(5  "Delinquency," any payment under an order for support which becomes due
and remains unpaid;

(6) "Department,” the Department of Social Services;

(7)  "Dependent child,” aneedy child under the age of eighteen or under the age of
nineteen and a full-time student in a secondary school if, before he attains the age of
nineteen, it is determined that he may reasonably be expected to complete the program at the
secondary school, who has been deprived of support or care by a natural parent, an adoptive
parent, or a stepparent, by reason of the death, continued absence from the home, or physical
or mental incapacity of a parent, or who is achild of an unemployed parent and who is living
with a person in a place of residence maintained by such person as his home;

(8 "Income,” any form of payment to a person, regardless of source, including
wages, salary, commission, bonuses, compensation as an independent contractor, workers
compensation, unemployment compensation, disability, annuity and retirement benefits, gift
or inheritance, all gain derived from capital or labor, profit gained through the sale or
conversion of capital assets, and any other payments, including personal property, money

and credits on deposit with or in the possession of, or made by any person, private entity,

48



federal or state government, any unit of local government, school district or any entity
created by public act. However, for the purposes of income withholding, income excludes:

(@ Any amount required by law or as a condition of employment to be withheld,
other than creditor claims, including federal, state, and local taxes, socia security and other
retirement contributions;

(b)  Any amount exempted by federal law; and

(c) Public assistance payments,

(90 "Need," the necessary costs of food, clothing, shelter, education, and medical
care for the support of a dependent child;

(10) "Obligee," any person or entity to whom a duty of support is owed;

(11) "Obligor," any person who owes a duty to make payments under an order for
support;

(12)  "Order for support,” ajudgment, decree, or order, whether temporary, final,
or subject to modification, issued by a court or an administrative agency of competent
jurisdiction, which provides for the support and maintenance of a child, including a child
who has attained the age of majority under the law of the issuing state, or of the parent with

whom the child isliving, which provides for monetary support, health care, medical support,

arrearages, or reimbursement, and which may include costs and fees, interest and penalties,
income withholding, attorney's fees, and other relief;

(13) "Parent,” the natural parent, adoptive parent, or stepparent of a dependent
child;

(14) "Payor," any person or other entity owing income or having personal
property or money and credits belonging to an obligor;

(15) "Person,” anatural person, firm, [imited liability company, corporation,
association, political subdivision, or agency of government;

(16) "Secretary,” the secretary of social services;

(17)  "Spouse,” any parent who has legal custody of achild in accordance with a
court or administrative order;

(18) "Standard of need," the need established by the Department of Social
Services;

(19) "Support enforcement services,”" establishing and enforcing support

49



obligations, locating support obligors, and establishing paternity under the Title 1V-D state
plan;

(20) "TitlelV-D agency," the agency established by Part D of Title IV of the
Social Security Act (42 U.S.C. 88 651 to 667) for the purpose of administering the state's
plan for establishing and enforcing support obligations, locating support obligors, and
establishing paternity;

(21) "Medica support,” the provision of a health insurance benefit plan or cash
medical support payment, including any employer sponsored group health plan or self-

insured plan, or any individual health insurance policy, to meet the medical needs of a
dependent child including the cost of any premium required by such a health insurance

benefit plan, an amount ordered to be paid toward the cost of health insurance provided by a

public entity or by another parent through employment or otherwise, or for other medical

costs not covered by insurance;

(22) "Businessday," aday on which state offices are open for regular business;

(23) "Employee," any person who is an employee within the meaning of chapter
24 of the Internal Revenue Code of 1986, 26 U.S.C. § 3401-3406, as of January 1, 1997;

(24) "Employer," any person or entity who is an employer as defined in section
3401(d) of the Internal Revenue Code of 1986, 26 U.S.C. § 3401-3406, as of January 1,
1997, and includes any governmental entity and any labor organization;

(25) "Labor organization," the meaning given the term in section 2(5) of the
National Labor Relations Act, 29 U.S.C. 8§ 151 et seg., as of January 1, 1997, and includes
any entity or hiring hall which is used by the organization and an employer to carry out the
requirements described in section 8(f)(3) of the act;

(26) "Dateof hire" the date a person is added to an employer's payroll to provide
services to the employer, or the date a person actually provides services for an employer,
whichever occurs earlier;

(27)  "Newly hired employee” or "new hire," any person hired to provide services
for an employer and required to provide an Internal Revenue Service W-4 form to the
employer, including a person who is rehired, reemployed, or reinstated following thirty

consecutive days of termination or layoff even if the person does not provide a new or
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revised W-4 form to the employer;
(28) "Recreational or sporting license," any state issued hunting or fishing license.

Section 13: That SDCL 25-7A-5 be amended to read as follows:

25-7A-5. The secretary of social services may initiate an action for support by issuing a
notice of a support debt, which shall be served without summons or other pleadings on the
alleged responsible parent in the manner provided for service of asummonsin acivil action
or by certified mail, return receipt requested. The notice, whether based on subrogation
power of attorney, assignment of a support obligation established by a court, administrative
order or judgment or based on the furnishing of assistance by the Department of Social
Services for any dependent child or spouse, or based on the obligation fixed by chapter 25-7,
or support due to an obligee or another state who has applied for support enforcement
services, shall contain the following statements:

(1)  Thename of the dependent child or spouse for whom support is owed;

(2) Themonthly support for which the parent is responsible, including a statement
of the debt accrued and accruing, and the monthly payment to be made on the state debt
accrued, or due to an obligee or another state who has applied for support enforcement
services, as established by:

(@)  Subrogation to or assignment of a court or administrative order,
judgment or decree establishing a set or determinable amount of child or spousal support; or

(b)  Payment of assistance by the department for a dependent child or
spouse where there is no court or administrative order, judgment or decree;

(3) A statement that if the parent does not request a hearing within ten days from
the day of service, the secretary:

(@  Will request the court enter an order establishing the amount of child
support, accrued and accruing, which the parent is responsible for and the amount of the total
monthly payment due on the accrued debt to the state, or to an obligee or another state who
has applied for support enforcement services, and on the monthly support obligation;

(b)  May Shall request that the court enter an order for medical support

health insurance coverage;
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(c) May request that the court enter an order for genetic testing costs; and
(d)  May request that the court enter an order adjudicating paternity and
custody of the child;

(4) A statement that the parent served with a notice of support debt may, within
ten days of the day of service of the notice of support debt, submit a written response to the
notice objecting to all or any part of the notice and requesting a hearing;

(5) A statement that an order entered under subdivision (3) of this section,
establishing the payment obligation of the parent is subject to collection action, including an
order for income withholding under this chapter, levy and execution under the laws of this
state or any other collection actions authorized by law;

(6) A referenceto this chapter;

(7) A statement that an order for support entered under this chapter isfiled with
the appropriate clerk of courtsand isalien as provided by law;

(8) A statement that if the parent has any questions he may telephone or visit the
nearest department office or consult an attorney;

(9) A statement that the parent has an obligation to report any change of address
or employment to the department; and

Any other information the secretary finds appropriate.

Section 14: That SDCL 25-7A-6 be amended to read as follows:

25-7A-6. If aparent served with anotice of support debt under § 25-7A-5 makes atimely
request for a hearing, the secretary of social services shall file the notice of support debt,
proof of service thereof, and response thereto in the office of the clerk of the circuit court in
the county of residence of that parent. The matter shall be set for hearing before areferee
who is amember in good standing of the State Bar Association and is appointed by the court,
pursuant to statute, and after due notice to all parties by first class mail. The referee shall
make a report to the court, recommending the amount of the debt due to the state, if any, and
the monthly support obligation of the parent and the arrearage debt due to the obligee or
another state who has applied for support enforcement services, erfor health-hsdranee
coverage the provision of medical support, or genetic testing costs.
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The referee shall file the report with the court and cause copies thereof to be served by
mailing to the parties and the secretary. Any party shall have ten days from the date of
service of the report in which to file objections to the report. If a party files an objection, the
other party shall have an additional five days from the date of service of the objectionsto file
additional objections. If no objection isfiled, the circuit court may thereafter, and without
further notice, enter its order. If any objection isfiled, the circuit court shall fix a date for
hearing on the report, the hearing to be solely on the record established before the referee.
The circuit court may thereafter adopt the referee's report, or may modify it, or may reject
and remand it with instructions or for further hearing. The secretary shall serve the parent the
court's order by certified mail, return receipt requested, at the parent's last known address,
and shall file proof of service.

If the circuit court's order modifies the referee's report and no hearing was held before the
court before entry of its order, any party has ten days from the date of service of the order in
which to file an objection to that modification. If an objection isfiled, the circuit court shall
fix adate for hearing on the objection and after the hearing shall enter its order. The secretary
shall serve the order by certified mail, return receipt requested, at the parent's last known

address, and shall file proof of service.

Section 15: That SDCL 25-7A-7 be amended to read as follows:

25-7A-7. If aparent is served with a notice of support debt under § 25-7A-5 and does not
request a hearing within ten days, the secretary of social services shall file, in the office of
the appropriate clerk of the circuit court, the notice of support debt, proof of service thereof,
and an application for an order for support. The court shall enter an order for support in
accordance with the child support guidelines set by statute, establishing the amount of child
support, accrued and accruing, for which the parent is responsible and the amount of the total
monthly payment due on the accrued debt to the state, or to an obligee or another state who
has applied for support enforcement services, and on the monthly support obligation. The

court may-alse shall enter an order for health-thsuranee-coverage-medical support, and may
enter an order for genetic testing costs, adjudicating the paternity of the child, or establishing

custody of the child. The secretary shall serve the parent an order by certified mail, return

receipt requested, at the parent's last known address, and shall file proof of service.
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Section 16: That SDCL 25-7A-22 be amended to read as follows:

25-7TA-22. If the support order was entered in this state and this state maintains
continuing exclusive jurisdiction over the support order in accordance with chapter 25-9B, or
if the support order was registered in this state and the requirements of § 25-9B-611 or 25-
9B-613 are satisfied, an obligor, an obligee, or the assignee may file a petition, on forms
prescribed by the department, to increase or decrease child support. For any support order
entered or modified after July 1, 1997:

(1) The order may be modified upon showing a substantial changein
circumstances if the petition isfiled within three years of the date of the order; or

(2) The order may be modified without showing any change in circumstances if
the petition isfiled after three years of the date of the order.

If apetition isfiled, the secretary of social services shall file the petition in the office of
the clerk of the circuit court where the original order for support is filed. Any response shall
also be provided to the petitioning party. The matter shall be set for hearing before areferee
who is amember in good standing of the State Bar Association and is appointed by the court,
pursuant to statute, and after due notice to all parties by first class mail. The referee shall
make a report to the court, recommending the amount of the monthly support obligation of

the parent er and for health-Hasuranee-coverage medical support.

The referee shall file the report with the court and cause copies thereof to be served by

mailing to the parties and the secretary. Any party shall have ten days from the date of
service of the report in which to file objections to the report. If a party files an objection, the
other party shall have an additional five days from the date of service of the objectionsto file
additional objections. If no objection isfiled, the circuit court may thereafter, and without
further notice, enter its order. If any objection isfiled, the circuit court shall fix a date for
hearing on the report, the hearing to be solely on the record established before the referee.
The circuit court may thereafter adopt the referee's report, or may modify it, or may reject
and remand it with instructions or for further hearing. The secretary shall serve the parent the
court's order by certified mail, return receipt requested, at the parent's last known address,

and shall file proof of service.
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If the circuit court's order modifies the referee's report and no hearing was held before the
circuit court before entry of its order, any party has ten days from the date of service of the
order in which to file an objection to that modification. If an objection isfiled, the circuit
court shall fix adate for hearing on the objection and after the hearing shall enter its order.
The secretary shall serve the order by certified mail, return receipt requested, at the parent's

last known address, and shall file proof of service.
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