ARTICLE 67:44

PREADMISSION-ASSESSMENTSHOME AND COMMUNITY-BASED SERVICES WAIVER

OPERATED BY THE DIVISION OF ADULT SERVICES AND AGING

Chapter
67:44:01 AssessmentsRepealed.
67:44:02 Akternative-care-servicesRepealed.
67:44:03 Home—and—community-based—waiver—servicesHCBS Waiver operated by the

Division of Adult Services and Aging.

Editor's Note: The Legislative Research Council substituted "nursing facility” for "nursing

home" in this article in conformance with SL 1995, ch 191, § 2, which instructed the Code

Commission to implement the name change made by SL 1995, ch 191, § 1.



CHAPTER 67:44:01

ASSESSMENTS

(Repealed)
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CHAPTER 67:44:02

ALTERNATIVE CARE SERVICES

(Repealed)
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CHAPTER 67:44:03

HOME-AND-COMMUNIY-BASED- WANER SERVCESHCBS WAIVER OPERATED BY THE

DIVISION OF ADULT SERVICES AND AGING

Section
67:44:03:01 Definitions.
67:44:03:02 Eligibility requirements.
67:44:03:03 Applicable provisions of article 67:46.
67:44:03:04 Individual care plan -- Review.
67:44:03:05 Redetermination of level of care.
67:44:03:06 Services covered-underHCBWS.

67:44:03:07 Adult-day-care-servicesRepealed.
67:44:03:08 Homemaker-servicesRepealed.

67:44:03:09 Private-duty-hursingRepealed.
67:44:03:09.01 Administration-of-medicationsRepealed.

67:44:03:09.02 Meals-and-nutritional-supplementsRepealed.

67:44:03:10 Eligible individuals to participate in cost of HEBWSASA waiver services.

67:44:03:11 Payment limits.

67:44:03:12 Provider requirementsagreementrequired.

67:44:03:13 Conditionsfor-terminating-provideragreementRepealed.
67:44:03:14 Submission-of-claimsRepealed.

67:44:03:15 Discontinuance of services.
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67:44:03:01. Definitions. Terms used in this chapter mean:

(1) “Adult companion services,” non-medical care, assistance, and socialization;

(2) "Adult day eareservices," regularly—secheduled.—structured—health—and-—social-services
provided-outside—an-individual's-heme—during-the-dayformal supportive service that provides

care and supervision outside of the home for part of the day;

(3) “Assisted living services,” services furnished to individuals receiving waiver services who

reside in a homelike, non-institutionalized setting that includes 24-hour on-site response

capability to meet scheduled or unpredictable resident needs and to provide supervision,

safety, and security;

(4) “Environmental accessibility adaptations,” physical adaptations to the private residence

of the consumer required by the consumer’s care plan, that are necessary to ensure the health,

welfare, and safety of the consumer or that enable the consumer to function with greater

independence within the home;

4)(5) "Home and community-based waiver-services_waiver" or "HEBWSHCBSW," services

reimbursed under Title XIX that are designed to prevent or delay placement of an individual in a

nursing facility;

(6) "Homemaker services," #-all-otherresources-have-been-exhausted,-the performance of

nonmedical household tasks designed to maintain a-elentan individual who needs assistance
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to perform the tasks in the individual's homein-the-clienrt's-heme-and-provided-by-a-hememaker

(7) “In-home nursing services,” individual and continuous care provided to an individual at

home by a licensed nurse;

(8) “Meals and nutritional supplements,” nutritious meals or nutritional supplements that

enhance an individual’s diet;

(9) “Personal care services,” the performance of hands-on personal care tasks designed to

maintain an individual who needs assistance to perform the tasks in the individual's home.

Personal care tasks include the activities of daily living;

(10) “Personal emergency response system,” an electronic device that enables individuals

to secure help in an emergency;

(11) “Provider,” the person, facility, or agency that provides authorized services;

(12) “Respite care,” temporary substitute supports or living arrangements for individuals that

provide a period of relief to the primary careqgiver on an intermittent, occasional or emergency

basis;

(13) “Qualifying disability,” a disability that results in needs requiring long-term supports and

services that cannot be provided in a less restrictive environment;

(14) “Specialized medical equipment,” equipment needed to assist a consumer in living

safely at home; and

(15) “Specialized medical supplies,” expendable or reusable supplies related to the needs of

incontinency, diabetes, or wound care

34



Source: 15 SDR 191, effective June 11, 1989; 18 SDR 67, effective October 13, 1991; 23

SDR 92, effective December 10, 1996; 28 SDR 96, effective December 30, 2001.

General Authority: SDCL 28-1-45.

Law Implemented: SDCL 28-1-45.

35



67:44:03:02. Eligibility requirements. An individual is eligible for ASA waiver servicesHCBWS if

the individual is not eligible or receiving services under Chapters 67:54:04 or 67:54:09 and

meets the following requirements:

(1) The individual is age 65 or older_or is over the age of 18 with a qualifying disability-and—+#

(2) The individual is receiving SSI or has an income level within 300% of the SSI standard

benefit amount as provided in § 67:46:04:13 and meets the eligibility criteria established in

Chapter 67:46:03 or would be eligible for Medicaid under article 67:46 if institutionalized;

4)(3) A-The medical review team has determined according to chapter 67:45:01 that the

individual is-#r-need-efmeets the nursing facility level of care;_and

5)(4) The individual will reside at home or in an assisted living facility while receiving ASA

Source: 15 SDR 191, effective June 11, 1989; 16 SDR 161, effective April 8, 1990; 18 SDR

67, effective October 13, 1991; 20 SDR 170, effective April 18, 1994; 28 SDR 96, effective
December 30, 2001.

General Authority: SDCL 28-1-45, 28-6-1.

Law Implemented: SDCL 28-1-45, 28-6-1.
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67:44:03:03. Applicable provisions of article 67:46. The following rules apply to applicants and

recipients of ASA waiver servicesHEBWS:

(1) Chapter 67:46:01, all provisions;

(2) Chapter 67:46:02, all provisions;

(3) Chapter 67:46:03, all provisions except 88 67:46:03:08 to 67:46:03:12, inclusive,
67:46:03:18, 67:46:03:19, 67:46:03:20, and 67:46:03:21;

(4) Chapter 67:46:04, all provisions;

(5) Chapter 67:46:05, all provisions;

(6) Chapter 67:46:07, all provisions;

(7) Chapter 67:46:08, all provisions; and

(8) Chapter 67:45:01, all provisions.

Source: 15 SDR 191, effective June 11, 1989; 18 SDR 67, effective October 13, 1991; 20
SDR 170, effective April 18, 1994.

General Authority: SDCL 28-1-45.

Law Implemented: SDCL 28-1-45.
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67:44:03:04. Individual care plan -- Review. Each individual eligible for ASA waiver

servicesHEBWS must have an individual care plan-befere-servicesmay-begin. The care plan

must be signed by the individual or the individual's legal representativeA-department-social

The care plan shall describe each ASA waiverHCBWS service to be provided, the extent

and frequency of the service,thepreviders-name; and the anticipated cost.

The department-shall-review-the-care plan shall be revised annually or as the individual's

needs changeas-often-as-hecessary-butnotessthan-once-a-year
Source: 15 SDR 191, effective June 11, 1989; 18 SDR 177, effective April 26, 1992; 28 SDR

96, effective December 30, 2001.

General Authority: SDCL 28-1-45.

Law Implemented: SDCL 28-1-45.
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67:44:03:06. Services covered-underHEBWS. Services covered under the ASA

waiverHEBWS include the following:
(1) Adult day serviceseare;
(2) Homemaker services;
(3) Personal care services;

3)(4) Private-duty-In-home nursing_services;

(5) Respite care;

(6) Specialized medical equipment;

(7) Specialized medical supplies;

(8) Adult companion services;

(9) Assisted living services;

(10) Environmental accessibility adaptations;

(11) Personal emergency response systems; and

(12) Meals and nutritional supplements

Source: 15 SDR 191, effective June 11, 1989; 23 SDR 92, effective December 10, 1996; 28
SDR 96, effective December 30, 2001.

General Authority: SDCL 28-1-45.

Law Implemented: SDCL 28-1-45.
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67:44:03:07. Adult day care services. Adult-day-care-services-may-inelude-the-following:

—11)-Sel-help-trainingRepealed.

Source: 15 SDR 191, effective June 11, 1989.
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67:44:03:08. Homemaker services. After-the-department-determines-that-all-otherresourees

assisting-the-clientwith-footwear-or-hoseRepealed.

Source: 15 SDR 191, effective June 11, 1989; 28 SDR 96, effective December 30, 2001.
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67:44:03:09. Private duty nursing.-Private-duty-nursing-must-be-provided-by-eurrently-licensed

—{8)-Prowding-health-edueationRepealed.

Source: 15 SDR 191, effective June 11, 1989.
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67:44:03:09.01. Administration of medications.-Medications—may—be—-administered-only-to—an

provisions-of-chapter20:48:04Repealed.
Source: 23 SDR 92, effective December 10, 1996; 27 SDR 32, effective October 11, 2000.
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67:44:03:09.02. Meals and nutritional supplements.—Fhe—provision—of—meals—and—liguid

seurceRepealed.

Source: 23 SDR 92, effective December 10, 1996.
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67:44:03:10. Eligible individuals to participate in cost of ASA waiver servicesHEBWS. An

individual eligible for and regquiringreceiving ASA waiver services HCBWS-shall participate in

the cost of the service as calculated pursuant to § ??. Individuals will receive written

notification of the cost share amountRayment-for-HCBWS-is-based-on-the-difference-between

The Bepartment-of-Secial-Servicesdepartment shall pay its share of the costs directly to the

provider agency. The ehent-individual is responsible for paying the elient's-individual's share

directly to the provider agency.

Source: 15 SDR 191, effective June 11, 1989; 16 SDR 161, effective April 8, 1990; 18 SDR
177, effective April 26, 1992; 19 SDR 68, effective November 9, 1992; 20 SDR 170, effective
April 18, 1994; 22 SDR 16, effective August 17, 1995; 28 SDR 96, effective December 30,

2001.
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General Authority: SDCL 28-1-45, 28-6-1.

Law Implemented: SDCL 28-1-45, 28-6-1.

Cross-References:

Patient income applied to cost of care, 42 C.F.R. § 435.726(4);
Definition of community spouse, SDCL 28-6-16;
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67:44:03:11. Payment limits. Paymentfor HCBWSislimited—to—theproviders—usualand

providedThe rate of payment for ASA waiver services is limited to the lesser of the provider’'s

usual and customary fee or the fee contained on the department’s website located at

http://dss.sd.gov/sdmedx/includes/providers/feeschedules/dss/index.aspx.

Source: 15 SDR 191, effective June 11, 1989; 16 SDR 161, effective April 8, 1990; 18 SDR
177, effective April 26, 1992; 20 SDR 170, effective April 18, 1994; 22 SDR 16, effective
August 17, 1995; 23 SDR 92, effective December 10, 1996; 28 SDR 96, effective December
30, 2001.
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67:44:03:12. Provider agreementregquiredrequirements. hdividuals—and—agenciesAgencies

providing services under this chapter must_complete all required initial and continuing

enrollment activities-h

and-sighed._ The department may terminate an agreement with a provider for ASA waiver

services if the provider fails to meet continuing enrollment requirements.

Source: 15 SDR 191, effective June 11, 1989.

General Authority: SDCL 28-1-45, 28-6-1.

Law Implemented: SDCL 28-1-45, 28-6-1.
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67:44:03:13. Conditions for terminating provider agreement. Fhe-department-may-terminate-an

beenrevokedRepealed.

Source: 15 SDR 191, effective June 11, 1989.

General Authority: SDCL 28-1-45, 28-6-1.

Law Implemented: SDCL 28-1-45, 28-6-1.
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67:44:03:14. Submission of claims. Fhe—providershall-submit-claims—to-thedepartmentfor

customary-charge-to-the-general-publicforthe service-performedRepealed

Source: 15 SDR 191, effective June 11, 1989.

50



67:44:03:15. Discontinuance of services. The department may discontinue services provided

under this chapter when the department exhausts its resources for providing the services, the
individualetient can no longer benefit from the services provided, or the individual'selient's or
the provider's health or safety would be jeopardized if the services were continued. Specific

reasons for discontinuing services include the following:

(1) The individual'selient's-medical needs have surpassed the scope of the ASA waivermay

(2) The individualehent is—sexually-harassing—verbally—abusive—threatening,—or—combative
towards-the-person-delivering-servicesposes a safety risk;

8)(4) The individualehient is not capable of self-preservation in an emergency;
9)(5) The elients—individual's condition has improved and no longer meets program

eligibilitylevel of care requirements; and

40)(6) The individualehent failed to eentribute—to—theprogramparticipate in _the cost of

service as required;




13) The client " als oxhibited inthe_home.

Source: 20 SDR 170, effective April 18, 1994; 28 SDR 96, effective December 30, 2001.

General Authority: SDCL 28-1-45, 28-6-1.

Law Implemented: SDCL 28-1-45, 28-6-1.
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Section

67:45:01:01

67:45:01:02

67:45:01:03

67:45:01:04

67:45:01:04.01

67:45:01:04.02

67:45:01:04.03

67:45:01:04.04

67:45:01:04.05

67:45:01:04.06

67:45:01:05

67:45:01:06

67:45:01:07

67:45:01:08

67:45:01:09

CHAPTER 67:45:01

MEDICAL REVIEW TEAM -- LEVEL OF CARE

Definitions.

Medical review team to determine level of care.
Nursing facility care classification.

Assisted living care classification.

Adult foster care classification.

Assisted-Hivingleognitively-impairedRepealed
Assisted-ivingiphysicall-impatredRepealed
Assisted-iving/supplementaloxygenRepealed
Assisted-hiving/special-dietRepealed.

istod_livi ciline_inclicibl . - : .
individualsf-netpropery-licensedRepealed.

Self-care classification.

Swing-bed hospital services.

Repealed.

Redetermination of level of care classification.

UtilizationreviewRepealed.
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67:45:01:01. Definitions. Terms used in this chapter mean:

(1) "Activities of daily living" or "ADL," tasks performed routinely by a person to maintain
physical functioning and personal care, including transferring, moving about, dressing,
grooming, toileting, and eating;

(2) “Adult foster care,” personal care, health supervision, and household services provided
in a family residence, in a family atmosphere, and on behalf of adults who are aged, blind, or
disabled according to chapter 67:46:03;

(3) "Alternative services," those services provided in the individual's home by family, friends,
or in-home service providers which allow the individual to remain in the own home;

(4) “Assisted living center,” a facility which meets the definition of an assisted living center

according to SDCL 34-12-1.1;

€A(5) "Instrumental activities of daily living," tasks performed routinely by an individual
utilizing physical and social environmental features to manage life situations, including
preparing meals, self-administering medications, using a telephone, housekeeping, doing
laundry, handling finances, shopping, and using a transportation system or obtaining
transportation;

8)(6) "Level of care," a classification which denotes the type of care an individual requires;

9)(7) "Medical review team" or "MRT," a two-member team from the department consisting

of a registered nurse and an Adult Services and Aging specialista-secialweorker;

20)(8) "Nursing facility," a facility licensed as a nursing facility by the Department of Health
and maintained and operated for the express or implied purpose of providing care to one or

more persons, whether for consideration or not, who are not acutely ill but require nursing care
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and related medical services of such complexity as to require professional nursing care under
the direction of a physician 24 hours a day;

&1H(9) “Resident assessment” or “assessment,” a comprehensive assessment of the
functional, medical, mental, nursing, and psychosocial needs of a resident of a nursing facility
and includes admission, readmission, and discharge information as applicable;

&2)(10) "Self-care," the ability of an individual to live in the individual's own home with or
without alternative services; and

&3)(11) "Swing bed" or "hospital swing bed," a licensed hospital bed approved by the
Department of Health to provide short-term nursing facility care pending the availability of a
nursing facility bed.

Source: 18 SDR 67, effective October 13, 1991; 23 SDR 92, effective December 10, 1996;
27 SDR 32, effective October 11, 2000.

General Authority: SDCL 28-6-1.

Law Implemented: SDCL 28-6-1.
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67:45:01:03. Nursing facility care classification. The medical review team may assign an

individual to a nursing facility level of care classification if the individual requires any of the
following services:

(1) Continuing direct care services which have been ordered by a physician and can only be
provided by or under the supervision of a professional nurse. These services include daily
management, direct observation, monitoring, or performance of complex nursing procedures.
For purposes of this rule, continuing care is repeated application of the procedures or services
at least once every 24 hours, frequent monitoring, and documentation of the individual’'s
condition and response to the procedures or services;

(2) The assistance-erpresenee of another person for the performance of any activity of daily
living according to an assessment of the individual's needs—eempleted—acecording—to
§-44:04:0615; or

(3) In need of skilled mental health services or skilled therapeutic services, including
physical therapy, occupational therapy, or speech/language therapy in any combination that is
provided at least once a week.

Source: 18 SDR 67, effective October 13, 1991; 27 SDR 32, effective October 11, 2000.

General Authority: SDCL 28-6-1.

Law Implemented: SDCL 28-6-1.

Cross-Reference: Redeterminaton of level of care classification, § 67:45:01:08.
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67:45:01:04. Assisted living care classification. The MRT may assign an individual to an

assisted living care classification if the individual requires supervision 24 hours a day or
needs to have assistance available 24 hours a day to enable the individual to carry out those

tasks associated with the activities of daily living and the instrumental activities of daily living

as defined in 8 67:45:01:01. Assistance-may-hot-exceed-cding-orlimited-hands-onphysical

Source: SL 1975, ch 16, 8 1; 2 SDR 71, effective April 29, 1976; 4 SDR 10, effective August
28, 1977; 7 SDR 66, 7 SDR 89, effective July 1, 1981; 15 SDR 68, effective November 7, 1988;
transferred from 8§ 67:16:04:19, 18 SDR 67, effective October 13, 1991; 23 SDR 92, effective
December 10, 1996; 27 SDR 32, effective October 11, 2000; 28 SDR 96, effective December
30, 2001.

General Authority: SDCL 28-6-1.

Law Implemented: SDCL 28-6-1.

Cross-References:

Restricted admissions to assisted living centers, 8 44:04:04:12.
Requirements for assisted living centers, 8§ 44:04:04:12.01.
Dietetic services, ch 44:04:07.

Medication control, ch 44:04:08.

Redetermination of level of care classification, § 67:45:01:08.
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67:45:01:04.02. Assisted living/cognitively impaired——AnR—individual—who—meets—the

is-hot-eligible foran-assisted-living-level-of careRepealed.
Source: 27 SDR 32, effective October 11, 2000.
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67:45:01:04.03. Assisted living/physically impaired. An—individual—who—meets—the

is not eligible for an assisted living level of careRepealed.
Source: 27 SDR 32, effective October 11, 2000.
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67:45:01:04.04. Assisted living/supplemental oxygen. An—nrdividual—who—meets—the

reguirements-does-notgualiyforan-assisted-ving-level of-careRepealed
Source: 27 SDR 32, effective October 11, 2000.
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67:45:01:04.05. Assisted living/special diet.—-Ar—individual-whe—meets—therequirements—of

notehlgibleforan-assisted-vinglevelof-careRepealed

Source: 27 SDR 32, effective October 11, 2000.
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67:45:01:04.06. Assisted living facility ineligible to receive reimbursement for certain

individuals if not properly licensed.—Anr—assisted—living—facilityis—not—eligibleto—receive

faciity-ts-approved-o-provide-the-needed-additional-serviceRepealed

Source: 27 SDR 32, effective October 11, 2000.
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67:45:01:05. Self-care classification. When assigning a self-care classification, the MRT must

evaluate the resources available in the home, family, and community—tegether—with—the
recommendations-made-underchapter67:44:0%. If those resources can be used to meet the
individual's needs, a self-care classification may be made.

Source: 18 SDR 67, effective October 13, 1991.

General Authority: SDCL 28-6-1.

Law Implemented: SDCL 28-6-1.
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67:45:01:08. Redetermination of level of care classification. The registered nurse from the

medical review team must annually redetermine an individual's level of care classification.

A redetermination may be made at more frequent intervals if a redetermination is warranted

oradue to a change in the resident's mental or physical-cendition-as+eperted-in-theresident

If it is determined that the individual does not need nursing facility care, adult foster care, or

assisted living, the department shall notify the individual and the facility. The facility must
document this notice in the individual's record.

Source: 2 SDR 74, effective May 13, 1976; 7 SDR 66, 7 SDR 89, effective July 1, 1981; 9
SDR 11, effective August 1, 1982; transferred from 8§ 67:16:18:14, 18 SDR 67, effective
October 13, 1991; 22 SDR 16, effective August 17, 1995; 23 SDR 92, effective December 10,
1996; 26 SDR 21, effective August 24, 1999.

General Authority: SDCL 28-6-1(1), 28-6-1(2).

Law Implemented: SDCL 28-6-1(1), 28-6-1(2).

Cross-References: Assistance when nursing facility unable to meet individual's need --

Individual assigned to self-care -- Payment limits, 8 67:45:02:08; Assistance when need is
intermediate care for the mentally retarded or intermediate care for the mentally disabled --

Payment limits, § 67:45:02:09.
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67:45:01:09. Utilization review. A-aursing-facility-is-subject-to-utilization-review-on-the-following
levels:

(1)-At the i ¢ adrmission:
—3)-Computerized-claims-review-and-auditRepealed

Source: 18 SDR 67, effective October 13, 1991; 22 SDR 16, effective August 17, 1995.
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67:46:04:13. Department to refer certain individuals to Social Security Administration to apply

for SSI. The department shall refer an individual to the Social Security Administration to apply
for SSI if the individual's income minus $20 is less than one of the following:

(1) The standard $30 SSI payment if the individual is living in a medical or nursing facility;
or

(2) The SSI standard benefit amount of $674698 if the individual is not institutionalized
but living in an adult foster care home or an assisted living facility.

Source: 2 SDR 74, effective May 13, 1976; 4 SDR 35, effective December 22, 1977; 7
SDR 66, 7 SDR 89, effective July 1, 1981; 8 SDR 170, effective June 21, 1982; 9 SDR 133,
effective April 27, 1983; 15 SDR 2, effective July 17, 1988; 16 SDR 203, effective May 27,
1990; transferred from 8§ 67:16:19:08, effective August 23, 1992; 20 SDR 92, effective
December 21, 1993; 21 SDR 162, effective March 23, 1995; 22 SDR 188, effective July 8,
1996; 24 SDR 67, effective November 26, 1997; 26 SDR 99, effective January 30, 2000; 28
SDR 178, effective July 3, 2002; 30 SDR 193, effective June 13, 2004; 31 SDR 107, effective
February 1, 2005; 33 SDR 124, effective January 2, 2007; 34 SDR 271, effective April 17,
2008; 35 SDR 234, effective April 1, 2009

General Authority: SDCL 28-6-1.

Law Implemented: SDCL 28-6-1.

Cross-References: 42 U.S.C. § 1382(b)(1), 1974; Long-term care residency requirements

and beginning of eligibility, 8 67:46:03:03.
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